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1. INTRODUCTION

Criminal law can be defined as an institution desdyto protect society from certain
substantive harm / crimes e.g. prostitution by ispg sanctions upon selected
individuals. It is clear from the above that crimidaw is backed by sanctions i.e. it

states that ‘do it this way or else you sufferiftor

The criminal law is the foundation of the crimifastice system

Sanctions of criminal law are usually punishmergade if a person breaks any rule of

criminal law, he /she is arrested, tried and puedsififound guilty.

Substantive Criminal Law: According to B.J. Odoki @ his book, A Guide to Criminal
Procedure in Uganda, Third Edition at Pg.1 stdtésubstantive law defines the rights,
duties and liabilities of persons, e.g. Criminabd&dure, Law of Civil Procedure.
Therefore substantive Criminal Law is an analy$ithe definition of specific crimes and

of the general principles that apply to all crimes.

Criminal Procedure: A study of the legal standagis/erning the detection and

investigation and prosecution of crime. C

1.1 REASONS FOR DEVELOPMENT OF CRIMINAL LAW IN SOCI ETY

a. It developed as an instrument of social contra isociety. Naturally human
beings are weak. Therefore, they have the urgeotwrdng hence criminal
law developed to control that urge.

b. Criminal law developed because of conflict amongniners of society. Every
member of society would like to have something Wwhamother person does
not have or to hurt another hence criminal law &g to resolve conflicts.

c. It developed to preserve society against anti-d&haviour / tendencies. It

was important to set down the ‘Dos’ and ‘Don’ts’'society.



1.2 PURPOSES OF CRIMINAL LAW

a. To forbid and prevent conduct that unjustifiablyetiitens or causes substantial harm
to an individual or public interest. It calls fargpect of life and property.

b. To subject to public control, persons whose condhditates that they are inclined to
commit crime. eg imprisonment for 4 years is meanestrict one from committing
more crimes i.e. he acts as an example to othmirals.

c. Give fair assessment of the nature of conduct deglto be an offence ie it would be
unfair to punish one for conduct he does not knidence it defines what is criminal
or not.

d. To both warn people of conduct that is subjectrimioal punishment and of the
severity of that punishment

e. To impose punishments that satisfies the demamdselvenge, rehabilitation and
deterrence of future crimes.

f. To insure that the victim, the victim’'s family artie community interests are

represented at trial and in imposing punishments.

1.3 GENERALLY CRIMINAL LAW HAS THE FOLLOWING FUNCTI  ONS:

a. To preserve public order and decency.
b. To protect citizens from what is offensive and rgus.
o To provide sufficient safeguard against exploitatemd corruption of the

more vulnerable members of society e.g. the yowmagveeak in mind or body.

1.4 METHODS OF CRIMINAL LAW / HOW DOES CRIMINAL LAW
OPERATE?
A person who commits an offence is arrested, taied punished if found guilty. Courts

can impose the following punishments;

a. A judge / magistrate can caution the accused. Hs ttos when he wants the accused

to improve his conduct. If he commits the offengain, he will be punished.



Fine an accused person e.g. pay some money becdude offence he has
committed.

Punishment of imprisonment: An accused person eaoobfined in a certain place
so as to exclude her / him from normal life.

Corporal punishment: (Since abolished)

The law in Uganda states that for capital offereegs murder and armed robbery, the
punishment is death. Refer to the Kigula Ruling.

Remanding; For a young person between 7 — 1% ddmmits an offence, he is sent
to a remand home where he is looked after andelatio be a good citizen. Between
14 — 18, the offender is sent to approved scho@rehe is taught a skill
Reconciliation: It is not a punishment as such. éindection 160 of the MCA
(Magistrate’s Court’s Act) the court may order necdiation between two parties. It

is done where the offence is minor.

1.5 WHY CRIMINAL LAW APPLIES THE CONCEPT OF PUNISHM ENT

There are 5 reasons / theories that explain th@nedtpunishment theory:

a.

Deterrent theoryThe main aim of this theory is to make the offerale example and

warn all potential criminals so that when he isipbed, others fear doing what he
has done.

Preventive theory:Punishment seeks to prevent or disable him fromglit again.

Reformative / Rehabilitation theorit is when a criminal is sometimes punished so

that he can be reformed. Reformation can be doh&ad ways:

» Imprisonment:Here, criminals are taught skills so as to ealwiag
rather than stealing.
* Probation:The criminal is monitored to see whether he céorne

Retributive theory:According to this theory a punishment serves tbsfgathe

emotions of the victim and the public at large.

Educative theory: The purpose of punishment may be to educate pemyi of a

certain behaviour which is prevalent.



1.6 RELEVANCE OF CUSTOMARY LAW IN CRIMINAL LAW

Customary Law is an important source of criminaV ks can be inferred from S.14 of
the Judicature Act provided it is not repugnantnedural justice, morality and good
conscience, or incompatible with any statute orsgliéry legislation. A custom cannot
apply in this country where it is inconsistent wigmy of the provisions of the
constitution; Article 4 and Article 37 of the Coitgtion of Uganda, 1995 as amended.

Customary law is also relevant in the following f@ircumstances;

(i) Assessing local circumstances. (that is why thexeagsessors)

(ii) In determining who is a reasonable person. (Acogrth circumstances)

(ii)In determining a blame - worthy state of mind

(iv) It is also relevant in influencing judges or magists in sentencing. People are always
given an opportunity to plead matters in mitigatiindoes not exonerate one from
the charge because it is not a defence but thetsconay take it in account if

reasonable.

There has been a debate as to whether customaris laapable of creating criminal
offences or affording a defence to a criminal ckayccording to article 28(12) of the
Constitution, no person shall be tried and condiadé a criminal offence unless that

offence is defined and the penalty prescribed hitewr law.

However, as to whether it is capable of affordingefence to an offence under a penal
code, has been subject of extensive adjudicatigndifial consideration. In the case of
Patric Akol v. Uganda, the accused was charged and convicted of defitearal in his
defence pleaded that under their custom that aajirbbout 13years would be of
marriageable age and that since they were marnddruhat custom, there is no way he
could have committed the offence of defilement. Toairt held that the offence of

defilement is a creature of statute and it was e&sr on the ingredients of that offence.

1s.c.Cr. A No.123 of 1992



The court concluded that the alleged custom coultbristitute a defence to a defilement

charge.

Customary Law has been applied in deciding whethgife or a spouse is a compellable

witness against the other in criminal offences.Altai v. Ugandd the accused was

charged with adultery and his defence was that &&niv guilty because the woman he

was alleged to have had an affair with was notniie as defined by English law as she

was a party to a polygamous marriage which wasmécagnised marriage. The court

held that a married woman includes a woman whoasried according to customs or

customary law of Uganda regardless of whetheratpelygamous or Islamic marriage.

1.7THE PRINCIPLES OF CRIMINAL LAW

a)
b)

C)

d)

Criminal Act: A crime involves an act or failure &ot

Criminal Intent: A crime requires a criminal intent

Concurrence: The criminal act and criminal intentisin coexist or
accompany one another.

Causation: The defendant’s act must cause the reguired for criminal
guilt.

Responsibility: Individuals must receive reasonatdéce of the acts that
are criminal so as to make a decision to obey ordiate the law.
Defences: Criminal guilt is not imposed on an imdiisal who is able to
demonstrate that his or her criminal act is justif(benefits society) or
excused (the individual suffered from a disabilitxat prevented him or

her from forming a criminal intent)

2[1967] E.A 596
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1.8 DEFINITION OF A CRIME
Different people have attempted to define the terime:

* Smith and Hogan in their book ‘Criminal law’ deficeme as a public wrong thus
every member of the public is supposed to bringiraisal for prosecution whether
or not he has suffered any special harm over andeabther members of the public.
They argue that other members of society have taneist.

One common element in these definitions is thatmthinal proceedings are instituted

and conducted on behalf of the state. This is s=au

1. Many wrongs are so serious to the extent that theeynot only affect the person
injured, but the public as a whole hence compemsasi not enough. Therefore, it is
in the interest of the public at large e.g. murder.

2. Some offences may have to expose private persorneiderable trouble and

expense e.g. terrorism and murder.

1.9 CHARACTERISTICS OF A CRIME
a. It must be an act / omission against a community.
b. The act must be forbidden.

A distinction can be drawn between wicked typesarfducts e.g. murder which can be
referred to asvlala inseor technical conduct such as wrongful parking Wwhean be

expressed awala prohibitam(Needs no ill motive)

2. CATEGORIES OF CRIME

a. Felony: A crime punishable by death or by imgmiment for more than one year
b Misdemeanor: Crimes punishable by less tharaaigeprison

C. Capital Felonies: Crimes subject to the deattalpg or life in prison

d Gross Misdemeanor: Refers to crimes subjecetaden six and twelve months

in prison; Petty Misdemeanors: Are all other mmdanors

11



e. Violations or Infractions: Acts that cause ontpdest social harms and carry
fines

2.1 KINDS OF ACTS THAT CONSTITUTE A CRIME:

a. Spoken / written wordsSpeaking or writing is an act which is capable of

constituting an offence. (Publishing nude picturedlewspaper, signs, laughing
in court.)

b. Omission: Failure to do something you are required to do ®&lgprison of
TreasorEvasion of tax and Failure to provide necessities.

C. Legal provisions WWwich prohibit possession of certain items e.g. gassession

without licence and drug possession.

d. State of affairsThis is in a continuous series of behaviour exrgstitution.

e. A mere occurrence under certain conditiofiis occurs without doing anything

generally wrong e.g. sitting at State house withnv@ation.

f. Positive acts:These are things generally forbidden by law mugrder.

2.2 DIFFERENCES BETWEEN CIVIL LAW AND CRIMINAL LAW

a. As mentioned before, crimes are wrongs which adged to be injurious to
the public and warrant applications of criminal ggdure. In contrast with
civil wrong such as tort and breach of contracts ionly the person who is
injured that may sue. In civil cases, one is frediscontinue the proceedings
anytime and if he succeeds, an award of damagesmayade in his favour
and he may at his discretion forgive the defendam¢rminate his liability.

b. All criminal proceedings are in theory institutegl the state whereas civil
proceedings are instituted by an individual in é&nen name and for his own
redress.

c. In criminal proceedings, some offences can onlyns&tuted by the consent
of DPP e.g. Corruption and Abuse of office. In kptioceedings, an injured
party can institute a case without consulting amlybo

12



. Criminal proceedings cannot be time barred. If gommit an offence and
you hide yourself, criminal proceedings can beitutgd against you when
you are caught. In civil proceedings, the suit mibstinstituted within 6
months etc (See the Limitation Act) otherwise itl\we barred by the law of
Limitation. In criminal cases there is no limitatiexcept treason which must
be instituted within 5 years.

. When criminal proceedings have been commenced, tbaynot be
discontinued without the consent of the DPP. (Doeof Public Prosecution
i.e. Article 120 (d) of the Constitution of UgandaNo individual can stop
criminal proceedings except the DPP. He doeshihdiling a request called
Nolle Prosequino prosecution).

In civil proceedings, the plaintiff can withdrawethcase anytime before
judgment is delivered. The parties can decideetolve the matters outside
court as long as the judgment has not been passed.

. In criminal proceedings, rules of evidence are igpolpin total. They cannot
be waived, they can only be waived if the prosecuind the defence have
agreed on technical evidence e.g. evidence of toddtis only the technical
evidence that the prosecution and defence can agrela civil proceedings,
rules of evidence can be waived.

. Under the laws of Uganda, no person can be triediforiminal offence in
absence. Every person charged with an offence appar in person. See
MCA for provisions on dispensing with attendanceactused person. In
civil proceedings if a defendant does not entereapgnce, the court can
proceed to hear the evidence of the plaintiff aaslsparex-partejudgment.

In criminal proceedings, the guilt of the accusedstmbe proved beyond
reasonable doubt. But in civil proceedings, thantiff is required to prove
his case on the balance of probabilities.

In criminal proceedings the main aim is always taiph the offender
whereas in civil proceedings, the aim is to compénthe injured party.

If a person has been convicted of a crime, hisnaicennot forgive him e.qg. if

your brother kills your father and he is sententedeath, you cannot later

13



say that he must be forgiven. It is only the Rlesi who can exercise his
prerogative of mercy. (Article 121(4) Uganda Consion). In civil
proceedings, the injured party can forgive the ofhaty so long as they
agree and come to a compromise.

2.3 CLASSIFICATION OF OFFENCES

Offences can be classified in a number of ways;esolassifications may be merely for
the sake of convenience and may have no legalfisignce. (eg. the divisions in the
Penal Code Act.)

In English law there is classification into commaw and statutory law. In Uganda, all
crimes are statutory. Classification of offencessignificant in that different legal
consequences can attend different types of offeridesrefore the procedure of trial can
differ. For example different offences would beedriin different courts as different

courts have different jurisdictions as far as offemare concerned.

Under the Penal Code Act, offences are dividedtimtee classes;

0] Felony
(i) Misdemeanour

(i)  Simple offences

The terms ‘felony’ and ‘misdemeanour’ derive frohetEnglish law. However, the
distinction between them was abolished in Englapdhle Criminal Act of 1967 under
Section I. The classification of offences depeodghe gravity of the offence. Section
2(e) of the Penal Code Act defines felonies asaludfences which are punishable with 3

years imprisonment or more.

Misdemeanours are those offences with 6 monthsismpment up to three years. Those

that are not felonies.

14



A simple offence is one punishable with any penotimore than 6 months.

The consequences of classifying are both procednchsubstantial.

Procedurally, the power of a private person tostree person on a suspected
misdemeanour is more limited than his power tosawa a suspected Felon.

The granting of a bail is more restricted whendffence is a felony.

Where a complainant has filed a civil suit and hastaken reasonable steps to
have the felony prosecuted, the court will suspesthy the civil proceedings

until the felony has been prosecuted.

NB This rule applies only to a felony. The basis af ttule is that where an offence is

serious, an offender should first be brought tdigesby the criminal branch of law

before an individual can proceed with a civil claim

2.4 CLASSIFICATION OF CRIMES
Crimes are classified as follows:

i.
ii.
iii.
iv.
Vi.
Vii.
viii

Xi

Crimes against the state

Crimes against persons, homicide

Crimes against persons, sexual offenses aneratrimes
Crimes against property

Crimes against the public order

Crimes against the administration of justice

Crimes against public morals

Crimes against the administration of lalduthority

The substantive consequences of the classificatien

. Punishment for attempt or conspiracies to comnfeérafes or for being an ‘accessory

after the fact’ will vary according to whether thabstantive offence committed was a

felony, misdemeanour or a simple offence.

15



b. There are a number of defences available to charfgassault or more serious types of
harm whether the assault was committed by publiccest or private citizens in

preventing the escape of felons. Felons can lestad without a warrant.

2.5 NATURE AND SOURCES OF CRIMINAL LAW OF UGANDA

‘Nature of law’ means what the criminal law of Wgka consists and ‘sources’ means
where the criminal law of Uganda derives from arftere we can find it. The laws of
Uganda consist of the Constitution, written lawmsh@ples of common law, customary

law, doctrines of equity, statutes of general aggpion and religious laws.

I.  The Constitution of Uganda
It provides protection of fundamental human rightsriminal proceedings. These are in
articles 20 — 28

II.  The Penal Code Act
This is the main source of Criminal Law in Uganda.to 1930, Uganda used the Indian
Penal Code. The Uganda Penal Code was first ehactd930 by the Legislative
Council. The Penal Code of Uganda modified Engtishciples of Criminal Law under
Section 3. The Penal Code is to be interpretedaoraance with the legal principles of
interpretation obtaining in England and expressissed are to be presumed so far as are
consistent within context and except as may beraike expressly provided with the
meaning attached under the English Criminal Lawvd, stmall be construed in accordance
there with. In practice, this means that Ugandatgds can refer to English cases freely
in interpreting the Penal Code unless the conisashown. However, the identity of the
Ugandan Penal Code with the English one is notiegdle where the Penal Code is clear

and unambiguous.

2.6 MAIN PRINCIPLES OF CRIMINAL LAW
Criminal Law is based on 3 basic principles;

a. Principle of legality

16



b. Burden of proof

c. Criminal responsibility or liability

2.7 THE PRINCIPLE OF LEGALITY

The principle is to the effect that there can bermme without a rule of law. That means
that immoral or unsocial conduct not forbidden aadished by law is not criminal. This
is expressed in Latin word calledilla poena sine legese. no one should be made to
suffer for what is not forbidden by law. This ietfoundation of Article 28(12) of the
1995 Constitution.

Further, society has to be governed in accordanitie specific principles to avoid
anarchy. Therefore, it is important that no pers®rio be punished unless he has
breached a specific provision of criminal law. Tdimve Maxim expresses the idea that
a person should not suffer except for a distincbveach of Criminal Law that is laid

before him in precise and definite terms. This giple has several elements;

It outlaws retrospective application of laws. Theans if an act is done before the law
was made, the person cannot be convicted on the dlathat act. (Article 28(7) of the
Constitution)

Every law that aggravates a crime is not allowgitticle 28 (8) of the Constitution)
Every law that alters legal rules of evidence ideorto convict the offender is not
allowed. E.g. Military arrests or to be tried dny institution which is not empowered.

It also requires that a crime must be written s trach person understands it i.e. The
law must be accessible to every citizen. (Art 28)(

The Criminal law of the land must be strictly constd so that in case of doubt as to the
meaning of words or phrases, the accused will bavefit of doubt.

No one should create an offence. It is only thdidaent that should make law. (Art.
28 clauses 7, 8 &12).
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2.8 BURDEN OF PROOF

According to article 28 (3) (a) of the Constitutiaany person charged with a criminal
offence is presumed innocent until proved guiltyuatil he pleads guilty. This means
that an accused person is innocent until the qgoostes otherwise.

In practice, this means several things;

a) That it is the duty of a party to persuade courtthy end of the case that the
propositions or allegations made are true. The gsibipns that need proof and
the nature of proof is dependent on the substamtiles of law and the charge
itself. The foregoing is referred to as the legaiden of proof/ultimate burden of
proof and this does not shift to the accused person

b) It may mean a party’s duty to produce sufficienidernce for court to call upon
the other party to answer the charge. The evidentiaen of proof resting upon
the prosecution may be justified in some cases. éMgential burden of proof
may shift to the accused person requiring him ortdisay something in defence.
It is important to note that where the evidentiatden shifts to the accused, he or
she is required to prove any relevant fact not hdy@asonable doubt but on the
balance of probabilities. S&hieldtake v. D.P.P Attorney General’'s Reference
No.4 of 2002-2005 Vol.1 A.C Pg.264.

The Evidence Act of Uganda provides the principidoorden of proof. For criminal
offences, section 105(1) provides that;

When a person is accused of any offence, the bwtlproving the existence
of circumstances bringing the case within any etoapr exemption from or
gualification to the operation of the law creatioffence within which it is

charged and the burden of proving any act espgaiathin the knowledge of

such a person is upon him.
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Therefore, the accused is not required to provenmscence beyond reasonable doubt.
He has only to prove his innocence on the balafiqeabability. It is the duty of the
prosecution to prove every issue beyond reasorddadt. After the prosecution has
presented their evidence, the accused must betextjunless the judge / magistrate is
satisfied that the accused is guilty. It is thenpiple of Criminal Law that innocence
must be presumed. The leading authority on thecyplie of burden of proof and standard
of proof isWoolmington V DPB where Lord Viscount stated:
“Throughout the web of the English Criminal Lawggogolden thread is always to be
seen, that it is the duty of the prosecution tosprihe prisoner's guilt subject to what
| have already said as to the defence of insamty subject also to any statutory
exception. If, at the end of and on the whole ef ¢hse, there is a reasonable doubt,
created by the evidence given by either the prdsmcor the prisoner, as to whether
the prisoner killed the deceased with a maliciousrition, the prosecution has not
made out the case and the prisoner is entitlechtacguittal. No matter what the
charge or where the trial, the principle that thespcution must prove the guilt of the
prisoner is part of the common law of England aadatiempt to whittle it down can
be entertained.”

2.9 STATUTORY EXCEPTIONS.

Statutory exceptions may be expressed or inferseddzessary implications and such
enactments specifically declare onus of provingdigular defence to be on the accused
e.g. the defence of insanity and diminished respditg, S.10 of the Penal Code Act.
However, where the burden is cast on the accusprbt@ any relevant fact, the standard
of proof is not beyond reasonable doubt but orptieponderance of evidence as balance
of probabilities. In the case Sfebakige John V. Ugandathe Supreme Court observed
that diminished responsibility is a breach of deatwhich statute expressly places the

burden of proving it on the defence.

%(1935) AC 44
4S.C.Cr.A N0.6/2000
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3. IMPLIED STATUTORY EXCEPTION

Where an accused person relies for his or her defem any exception, exemption,
proviso, excuse or qualification, whether or noadcompanies the description of the
offence or a matter of complaint in the enactmertiing the offence, the burden of
proving the exception, exemption, proviso, excusgualification lies on him or her.

In the case oR. V. Edwards, the defendant was convicted of selling intoxicatingibq
without the justice’s licence. He appealed on gtbdimat since the prosecution had
access to a register of licences in force, it shbalve presented evidence to show that no
licence was in force. It was held that the legafdeua of proving that the accused was o

holder of a justice’s licence rested on the defearanot on the prosecution.

3.1 STANDARD OF PROOF

A standard of proof required for the prosecutiompiisof beyond reasonable doubt but
this does not necessarily mean proof beyond a shadaoubt. The prosecution must
always prove the accused’s guilt beyond reasonddulbdt. This implies that where the
judge is in doubt as to the accused’s guilt thakeisided in favour of the accused person.
Orete v. Uganda [1966] E.A 430.

The standard of proof required for the defence xoeptional cases where the legal

burden lies on the accused is on the balance dfapitities and not beyond reasonable

doubt. If the trial court is of the opinion thatetlfacts and evidence as adduced by the
accused raises a probability or a likelihood of de¢éence pleaded, the court would be

satisfied.

3.2 CRIMINAL LIABILITY PRINCIPLE

Being responsible in general terms refers to one iwlanswerable as a primary cause, or
agent of an offence (the blame-worth or criminabiiity). One of the elements of
determining Criminal Liability is provingActus Reus This involves conduct of the
accused person, its results and those relevantowswing circumstances and

consequences or state of affairBctus Reusefers to physical elements of an offence

®(1975) 1 W.L.R 70
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which can be expressed in full Astus non facit Renohis maxim means that a person
cannot be found guilty of an offence unless hedwa® the act which is forbidden by the
law. The Marxism further means that no personlmampunished for mere wishes. No
person can be punished for jealous or hatred, dasttempt unless he / she has taken
positive steps to do the forbidden act and thatsaitteActus Reusf that offence.Actus
Reusis made of conduct, sometimes consequences atel cftaaffairs. It may also
consist of failure to take action where action eguired by law. eg. Concealment of

treason (s. 25 PC), negligence and failure to piethe necessaries

CASES:

1. Buwanika v R1957) EA 279

. Hawkins V R (1959) EA 47

Actus Reusnay also be created by a statute. For every st#bat creates a duty on a

particular person, the provision of such statutestnbe clearly defined. If an accused
person fails to comply, then he will have commitead offence. There are instances
where a result of conduct is not what a persomagd to do. The issue here is whether
that person is liable eg. If the intended aim isnflass, but turns out to be harmful, the
result which is harmful does not make that persaiolé eg if somebody gives another a
glass of poison mistaking it to be a glass of walére second situation is where the

intended aim is harmful but not unlawful. Eg Atreg someone.

3.3 THE NATURE OF AN ACTUS REUS

An actus reus can consist of more than just anitacomprises all the elements of the
offence other than the state of mind of the accuBegending on the offence, this may
include the circumstances in which it was committ@ad/or the consequences of what
was done. For example, the crime of rape requinésadul sexual intercourse by a man
with a person without their consent. The lack afisent is a surrounding circumstance

which exists independently of the accused'’s act.
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Similarly, the same act may be part of the actus ¢ different crimes, depending on its
consequences. Stabbing someone, for example, maytih@ actus reus of murder if the
victim dies, or of causing grievous bodily harm @&BIif the victim survives; the
accused’s behaviour is the same in both caseshéwonsequences of it dictate whether

the actus reus of murder or GBH has been committed.

The definition of burglary, for example under senti295(2) of the Penal Code Act
(PCA) requires that the accused should have brakenentered a “dwelling house” “in
the night”. Night according to section 2 (q) of tREA means the interval between half
past six o’clock in the evening and half past sotazk in the morning. If D breaks and
enters a dwelling house at 5pm, his conduct doesnthese circumstances, amount to
the actus reus of burglary but maybe housebreakirttis case, apart altogether from D
‘s state of mind, and conduct, one of the esseotiastituents of the crime is missing. In
the great majority of crimes, of course the timecommission is irrelevant. i.e murder,

rape, housebreaking, can be committed at any tfrtteeaday or night.

Sometimes a particular state of mind on the parthef victim is required by the

definition of the crime and where this is the cdbaf state of mind is part of the actus
reus and the prosecution will be required to pribtseexistence without fail. i.e if D is

prosecuted for rape under s.123, it must be shdvanhg did not consent to the act of
intercourse. The absence of consent by p is am&slseonstituent of the actus reus. So
although it is a state of mind of the victim it fies part of the actus reus of rape and
failure to prove absence of consent would meandhatof the essential constituents of
the crime is missing. It must be emphasised thahamy crimes, the consent of the
victim is entirely irrelevant. i.e if D is chargedth the murder of P, it is no defence for
him to show that P asked to be Killed. In the cafsdefilement it is no defence to show

that J consented to having sexual intercourse.

It is apparent from these examples that it is dmyylooking at the definition of the
particular crime that we can see what circumstaacesnaterial to the actus reus. Many

factors may be relevant; for example in bigamy, fdr& that D is validly married; in

22



receiving stolen goods, that the goods have, ity leen stolen; and so on. In general, it
may be said that, if the absence of any fact (atteen the accused ’s state of mind) will

negative the commission of the crime, that fagag of the actus reus.

It is therefore right to say that an actus rewanigct or deed, that is prohibited by the law

or such result of human conduct as the law seepeeteent.

Let us look at more examples after the definitibractus reus above. The actus reus of
murder may be described as the killing of anothendn being by an unlawful act or
omission. It therefore follows that no crime is cuitted when a duly appointed public
executioner puts to death a condemned criminaalttiough he does so with full intent
to kill, this deed being justified by the law, iketefore not an actus reus on the

executioner’s part.

3.4 TYPES OF ACTUS REUS
Crimes can be divided into three types, dependmthe nature of their actus reus,

l. Action Crimes
The actus reus here is simply an act, the conseqaesf that act being immaterial. For
example, perjury is committed whenever someone mak&atement which they do not
believe to be true while on oath. Whether or nat 8tatement makes a difference to the

trial is not important to whether the offence ofjpey has been committed.

Il.  State of affairs crimes
Here the actus reus consists of circumstancess@ametimes consequences, but no acts-
they are being’ rather than ‘doing’ offences. Tlfielece committed in R v Larsonneur is
an example of this where the actus reus consigteding a foreigner who had not been

given permission to come to Britain and was founthe country.
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. Result crimes
The actus reus of these is distinguished by thetfet the accused’s behaviour must
produce a particular result — the most obvious dpemurder, where the accused’s act

must cause the death of a human being.

3.5 CAUSATION

Result crimes raise the issue of causation: thdtrerist be proved to have been caused
by the accused’s act. If the result is caused byntervening act or event, which was
completely unconnected with the accused’s act amdhacould not have been foreseen,
the accused will not be liable. Where the resultasised by a continuation of the
accused’s act and the intervening act, and thesadtsiact remains a substantial cause,
and then he or she will still be liable. Much oétbase law on the issue of causation has
arisen in the context of murder, and thereforeidgge will be discussed in detail later. It

should be remembered that the issue of causatiefersant to all result crimes.

IV.  An Actus Reus must be proved

If there is no actus reus there can be no crimgofigh D believes it is 7.30 pm when he
breaks and enters a dwelling house, he cannotyitiatumstances be guilty of burglary

if the time, in fact is only 6.00 pm. D has the meea but the actus reus, the other
fundamental element of the crime, is lacking. D maggault P with intent to ravish her

against her will but, if she in fact consents, &i$ cannot amount to rape. If D makes a
statement, which he believes to be false, for tmpgse of obtaining money, he cannot

be convicted of obtaining by false pretences ifdtedement is, in fact, true.

V. Analysis of an Actus Reus
S. 126(b) of the Penal Code Act, provides:
“It is an offence for a person acting without laWéuthority or excuse to
take another person under the age of eighteen peaist the custody of
any of the parents or any other person having laedte or charge over

that person”
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Here the conduct which is the central feature ef ¢ime is the physical act of taking

away the person. The material circumstances are:

€) the absence of lawful authority or excuse;
(b) that the person is under eighteen;

(c) that the person was in the custody of the gar@nlawful guardian

If any of these circumstances is not present timecis not committed. Thus if D was
acting under the order of a competent court; dhéf person was nineteen; or if he/she
was not in the custody of the parent or lawful gigr, in none of these cases would

there be an actus reus.

So when a hangman executes a condemned prisonarsoldier in battle shoots an

enemy, the killing is not the actus reus of anynerior there is a lawful excuse for it.

VI.  The conduct must be willed

If the actus reus includes an act, that act mustilbed by the accused. if a man is unable
to control the movement of his limbs it seems obsidghat he should not be held
criminally liable for that movement or any of itensequences. It is a common law

defence of automatism for one to show that hisvast involuntary.

In Charlsofi, D a devoted and indulgent father made a sudddrsavage attack on his
son striking him on the head with a mallet and wing him from a window. He was
charged with various offences against the persdnaaiis trial evidence was adduced to
the effect that there was a possibility that he wafering from cerebral tumour. A
person who was so affected according to the medicalence would be liable to an
outburst of impulsive violence over which he woublave no control at all. It was held
that he was an automaton without any real knowlexfgehat he was doing. His actions

were purely automatic and his mind had no contver the movement of his limbs.

©(1955) 1 ALL ER 859
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If the accused is to be found guilty of a crimes br her behaviour in committing the
actus reus must have been voluntary. Behaviour uslially only be considered
involuntary where the accused was not in controhisf or her own body (when the
defence of insanity or automatism may be availabie)here there is extremely strong
pressure from someone else! such as a threaththatccused will be killed if he or she

does not commit a particular offence (when the niedeof duress may be available).

In a much criticised decision & v Larsonmef, a Frenchwoman was arrested as an
illegal immigrant by the authorities in Ireland ahbught back to the UK in custody,
where she was charged with being an alien illegaliyhe UK and convicted, This is not
what most of us would describe as acting voluntakilt it apparently fitted the courts’
definition at the time. It is probably stricter tha decision would be today, but it is

important to realise that the courts do definediowmtary quite narrowly at times.
3.6 OMISSIONS
() How will actus reus be proved if all the person didvas doing nothing?
Criminal liability may be imposed for true omisssgoat common law, though there are
situations where a non-lawyer would consider thaté has been an omission but in law

it will be treated as an act and liability will beposed.

There are also situations where the accused hasyata act, and in these cases there

may be liability for a true omission.

An actus reus may consist in a failure to takeoactvhere action is required by the
criminal law. Criminal liability for omissions isxeeptional at common law. The

generally accepted definitions of most offencesuie a verb like kill, assault, damage

7(1933)24 Cr App R 74
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or take which at first sight at least requires atioa of some kind. However many
statutes make it an offence to omit to do sometkigga company which fails to file its
returns is guilty of an offence. Nevertheless ligbfor omissions (though exceptional)
is not limited to crimes expressly defined by datas omission offences. Murder and
manslaughter both require that the accused shoale hkilled” but both may be

committed by omission.

There are three problems according to Smith andaHogth edn, chapter three at page
52:

0] When the definition of the crime requires proloat D caused a certain result, can
he be said to have caused that result by doingngzh

(i) If we can overcome that difficulty, the nextuestion is whether the law
recognises that the particular offence may be cdtadhby omission.

(i)  If the offence is capable of being committeg omission, who was under duty to
act? The result has occurred and no one preventemm occurring. Is the law going to
impose criminal liability on every person in theigdiction of the court, for failing to do

so? What is the criteria for selecting the culprit?

(i) Act or omission?
It must first be decided whether in law you areliddgawith an act or an omission? There
are three situations where this question arisestimmaing acts, supervening faults and
euthanasia.

(i) Continuing acts

The concept of a continuing act was used Fagan v Metropolitan Police

Commissionef to allow what seemed to have been omission todaged as an act. The

accused was told by a police officer to park hisatase to the kerb; he obeyed the order,

8[1969] Q.B 439
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but in doing so he accidentally drove his car oth® constable’s foot. The constable
shouted, ‘Get off, you are on my foot.” The accussalied, ‘Fuck you, you can wait, and
turned off the ignition. He was convicted of asiaglthe constable in the execution of
his duty. This offence requires an act; an omis@arot sufficient. The accused appealed
on the grounds that at the time he committed th@fadriving onto the officer’s foot, he
lacked mens rea , and though he had mens rea wéhesfused to remove the car, this
was an omission, and the actus reus required arTletappeal was dismissed, on the
basis that driving on to the officer’s foot andystg there was one single continuous act,
rather than an act followed by an omission. So lasdghe accused had the mens rea at

some point during that continuing act, he was &abl

(iv) Supervening fault

A person who is aware that he or she has actedwayathat has endangered another’s
life or property and does nothing to prevent thkewant harm occurring, may be
criminally liable, with the original act being tted as the actus reus of the crime. In
practice this principle can impose liability on ased’s who do not have mens rea when
they commit the original act, but do have it at poent when they fail to act to prevent

the harm they have caused.

This was the case in R v Miller (supra). The acdusas squatting in a building. He lay
on a mattress, lit a cigarette and fell asleep. &one later, he woke up to find the
mattress on fire. Making no attempt to put the br¢, he simply moved into the next
room and went back to sleep. The house sufferedusedamage in the subsequent fire.
Miller was convicted of arson. As the fire was fasilt, the court was prepared to treat

the actus reus of the offence as being his originabf dropping the cigarette.

A rare example of the principle in Miller being dpp by the courts is the case of
Director of Public Prosecutions v Sautra-Bermud¥8). A police officer had decided
to undertake a search of the accused, as she sedpleat he was a ticket tout, Initially

she had asked him to empty his pockets and in demnype revealed that he was in
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possession of some syringes without needles atfachthem. The police officer asked
the accused if he was in possession of any needlsbarp objects. He replied that he
was not. The police officer proceeded to put hamdhanto the accused’s pocket to
continue the search when her finger was prickedabfzypodermic needle. When
challenged that he had said he was not in possesdi@any other sharp items, the
accused shrugged his shoulders and smirked at dhee pofficer. The accused was
subsequently found guilty of an assault occasiomictgal bodily harm (discussed on p.
143). This offence is defined as requiring the cassion of an act, as opposed to an
omission, but the appeal court applied the primsigaid down in Miller. By informing
the police officer that he was not in possessiocanyfsharp items or needles, the accused
had created a dangerous situation, he was thenr umdiuty to prevent the harm

occurring. He had failed to carry out his duty bljimg the police officer the truth.

3.7 CONCEPT OF TRANSFERRED MALICE

This happens where thectus Reuds intended to affect a certain person, but it is
performed on another e.g. When a step mother ppigmnstepchild’s food and it is eaten
by her own child and he dies or if one intendshoat the president and he shoots the
bodyguard. It can also be where the intended aiamiéctus Reu®f an offence and
Actus Reu®f a different kind is committed eg. If one intexddto murder a person and

instead he shoots his cow.

3.8 MENTAL ELEMENTS OF AN OFFENCE (MENS REA)
This term means that a person’s wrongful act shbeldssociated with blame-worthy
attitude of mind. This is loosely translated asgalty mind. There are several

circumstances under whichensreds concluded.
3.9 FORESIGHT OF CONSEQUENCES/RECKLESSNESS.

This means that a person is deemed to have acthanensreaf he was aware that

certain consequences would follow his act. He nhsste appreciated that his
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conduct would produce negative / illegal produc@aseDPP V Smith(1961) AC
290 (1960)

i.  Voluntariness of conduct.
A person is said to have acted wittesreaif his act is voluntary. This is when a
person applies his will to it. Therefore, the perds said to be acting without
mensreaif he acted through automation (acting withoutlwil Case: Bratty v
Attorney General for Ireland {963) AC 386 Case Charlson(1955) All ER 859

ii.  Intentions.
This is a wish to bring about a particular resuftthis result is forbidden by the law
then the offence is committed.

iii.  Negligence.
This is where a person acts without realising ¢ghparticular result will follow from
what he is doing, but a reasonable person ougfeiaise such a result. See Chapters
21 and 22 Penal Code.

iv. Coincidence of Actus Reus and mensrea

The mens reamustcoincide in point of time with the act which causke Actus Reus.
Case: Thabo Meli V R(1954) 1 All ER 57

4.1 STRICT LIABILITY

The general rule of criminal law is that a man a$ criminally responsible for an act or
conduct unless it is proved that he did the aaimalrily and with a blameworthy state of
mind. This principle is also frequently stated Ire tform of a Latin maximactus non
facit reum nisi mens sit redhe definition of a particular crime, either istte or under

common law, will contain the requiredtus reusandmens redor the offence.
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In criminal law, strict liability is liability forwhich mens readoes not have to be proven
in relation to one or more elements comprisingabtis reus. The liability is said to be
strict because the accused will be convicted eliengh he was genuinely ignorant of
one or more factors that made his acts or omissiongnal. The accused may therefore
not be culpable in any real way, i.e. there is @a¢n criminal negligence, the least

blameworthy level ofmens rea.

The principle of strict liability is an exceptioo the general rule of criminal law. The
accused may be criminally liable although his cartduas not intentional, reckless or
negligent. This is known as strict liability or ity without fault. Thus strict liability is
simply criminal liability in the absence of intenpurpose, knowledge, belief,
recklessness, negligence or some other prescrildamelement. Offences of strict
liability are those crimes which do not require meraa with regard to at least one or
more elements of the actus reus. The defendant maeldave intended or known about
that circumstance or consequence. Liability is dmidbe strict with regard to that
element. For a good example see:

R v Prince [1874-80] All ER Rep 881

R v Hibbert (1869) LR 1 CCR 184.

These laws are applied either in regulatory offeneeforcing social behaviour where
minimal stigma attaches to a person upon convictonvhere society is concerned with
the prevention of harm, and wishes to maximise daterrent value of the offence.
Examples of strict liability include statutes tihagulate sale of food, drinks and sellers of
meat, offences under the Traffic Act, Public headthd industrial regulations and

environmental offences.

See Cundy v Le Cocd. The appellant was convicted of unlawfully sellimgohol to an
intoxicated person under s.13 Licensing Act 181# &ppellant appealed on the grounds
that he unaware of the customer's drunkennessafjmeal was dismissed and conviction

was upheld. Court held that S.13 was silent andas reawhereas other offences under

9(1884) 13 QBD 207
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the same Act expressly required proof of knowledgehe part of the defendant. It was
therefore taken that the omission to refemtens reavas deliberate and the offence was

one of strict liability.
See als®@herras v De Rutzen [1895] 1 QB 918

a) What crimes are crimes of strict liability?
Unfortunately, statutes are not so always obligasgto state “this is a strict liability
offence’. Occasionally the wording of an Act doeakm this clear, but otherwise the
Courts are left to decide for themselves.
It is always a question of construction whetherdffense requires a mental element and
if so what that mental element is. Often the dé&bni section of the offense uses a word
or phrase knowingly, with intent to, recklessly,llfuily, dishonestly and so on which

gives guidance to the court.

However it should be noted that it doesn’t folldvatt where no word or phrase importing
a mental element is used, the court will find tivegnsrea is not required and therefore
the offense being that of strict liability. On tlwentrary the courts have frequently
asserted that there is a presumption in favour exisrea which must be rebutted by the

prosecution in each and every case.

According to Lord Edmund Davies iwhitehouse v Lemotf at 920, an offense is
regarded and properly regarded as one of strigilitiaif no mensrea need be proved as
to a single element in the actus reus. For exanapleffense of driving without a valid,

driving license under S.35 of the traffic and Reatkety Act.

Another example is that of defilement, where theuaed will be convicted of defilement
even though he reasonably but mistakenly beliehad the victim was old enough to

consent to intercourse

1971979] 1 ALLER 898
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No precise rules can be given as to when courtimi#rpret a statutory offense as one of
strict liability. The courts will consider the wond) of the statute, the gravity of the
offense and particularly the object and purposthefegislation. It is believed that where
the statute applies to an issue of social concaoh @s the sale of medicinal drugs
without a prescription or public safety, then dthability would be effective to promote

its objects.

What factors are taken into account by the coutterwassessing whether or not an

offence falls into the category of strict liabilibffences?

In Gammon (Hong Kong) Ltd v Attorney-General for Hong Kong'!, the accused
were involved in building works in Hong Kong. Pafta building they were constructing
fell down, and it was found that the collapse heduored because the builders had failed
to follow the original plans exactly. The Hong Kobgilding regulations prohibited
deviating in any substantial way from such plamgl the defendants were charged with
breaching the regulations an offence punishablé wifine of up to US $ 250,000 or
three years imprisonment. On appeal they arguddtlieg were not liable because they
did not know that the changes they made were suittaHowever the Privy Council
held that the relevant regulations created offem$estrict liability, and the convictions

were upheld.

Explaining the principles on which they had badezldecision, Lord Scarman laid down

the criteria upon which a court should decide weethr not it is appropriate to impose

strict liability:

"In their Lordships' opinion, the law ... may be sthtn the following propositions;

(1) there is a presumption of law that mens re@duired before a person can be held
guilty of a criminal offence; (2) the presumptianparticularly strong where the offence

is "truly criminal” in character; (3) the presungstiapplies to statutory offences, and can
be displaced only if this is clearly or by necegsamlication the effect of the statute; (4)

the only situation in which the presumption candigplaced is where the statute is

1111985] 2 All ER 503
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concerned with an issue of social concern, andipwalfety is such an issue; (5) even
where a statute is concerned with such an issgepteésumption of mens rea stands
unless it can be shown that the creation of diability will be effective to promote the

objects of the statute by encouraging greaterangg to prevent the commission of the

prohibited act.”

These principles were recently applied by the CotiAppeal in:

R v Blake (1996) The Times, 14 August.

In this case, investigation officers heard an wmsed radio station broadcast and traced
it to a flat where the defendant was discoveredhalstanding in front of the record
decks, still playing music and wearing a set ofdp@nes. Though the defendant
admitted that he knew he was using the equipmentldimed that he believed he was
making demonstration tapes and did not know he tvaasmitting. The defendant was
convicted of using wireless telegraphy equipmertheut a licence, contrary to s1(1)
Wireless Telegraphy Act 1949 and appealed on tkes lthat the offence required mens

rea.

The Court of Appeal held that the offence was asohlte (actually a strict) liability
offence. The Court applied Lord Scarman's prinsipleGammon and found that, though
the presumption in favour of mens rea was strorggulege the offence carried a sentence
of imprisonment and was, therefore, "truly criminglet the offence dealt with issues of
serious social concern in the interests of pubdifety (namely, frequent unlicensed
broadcasts on frequencies used by emergency s&rvacel the imposition of strict
liability encouraged greater vigilance in setting careful checks to avoid committing
the offence.

NOTE: The court seems to have been inconsistaig irse of terminology in the present
case. The offence is one of strict liability as ttefendant had to be shown to have

known that he was using the equipment.
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4.2 PRESUMPTION OF MENS REA

Courts usually begin with the presumption in favofimens rea, commonly the well-

known statement by Wright J Bherras v De Rutzer?:

There is a presumption that mens rea, or evil traanor knowledge of the wrongfulness
of the act, is an essential ingredient in evergrde; but that presumption is liable to be
displaced either by the words of the statute angatie offence or by the subject-matter

with which it deals, and both must be considered.

In Sherras v De Rutzef® The defendant was convicted of selling alcoho tpolice
officer whilst on duty, contrary to s16(2) of theénsing Act 1872. He had reasonably
believed the constable to be off duty as he hadvesh his arm-band, which was the
acknowledged method of signifying off duty. The Bienal Court held that the
conviction should be quashed, despite the absenoe $16(2) of any words requiring
proof of mens rea as an element of the offenceghVrd expressed the view that the
presumption in favour of mens rea would only beldised by the wording of the statute
itself, or its subject matter. In this case théelatactor was significant, in that no amount
of reasonable care by the defendant would haveepted the offence from being
committed. Wright J stated:
"It is plain that if guilty knowledge is not necesg, no care on the
part of the publican could save him from a conwictiunder
section 16, subsection (2), since it would be asy dar the
constable to deny that he was on duty when asked, groduce a
forged permission from his superior officer, asrémove his
armlet before entering the public house. | am,dfwee, of opinion

that this conviction ought to be quashed.”

4.3 GRAVITY OF PUNISHMENT
As a general rule, the more serious the crimin@rae created by statute, the less likely

the court is to view it as an offence of stricbllday. See:

1211895-9] All ER Rep 1167
1311895-9] All ER Rep 1167
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Sweet v Parsley*: The defendant was a landlady of a house let tonten&he retained
one room in the house for herself and visited dooadly to collect the rent and letters.
While she was absent the police searched the remgdéound cannabis. The defendant
was convicted under s5 of the Dangerous Drugs Aé51(now replaced), of "being
concerned in the management of premises used ®rsthoking of cannabis”. She
appealed alleging that she had no knowledge otitlcemstances and indeed could not

expect reasonably to have had such knowledge.

The House of Lords, quashing her conviction, hélat it had to be proved that the
defendant had intended the house to be used fgrtdking, since the statute in question
created a serious, or "truly criminal” offence, wation for which would have grave
consequences for the defendant. Lord Reid stated"th stigma still attaches to any
person convicted of a truly criminal offence, ahé tmore serious or more disgraceful
the offence the greater the stigma". And equallgantant, "the press in this country are
vigilant to expose injustice, and every manifesthjust conviction made known to the
public tends to injure the body politic [people afnation] by undermining public
confidence in the justice of the law and of its adstration."

Lord Reid went on to point out that in any evenvés impractical to impose absolute
liability for an offence of this nature, as thoskomvere responsible for letting properties

could not possibly be expected to know everythivag their tenants were doing.

4.4 WORDING OF THE STATUTE

In determining whether the presumption in favoumwéns rea is to be displaced, the
courts are required to have reference to the wsialeite in which the offence appears.
See:Cundy v Le Cocq”™.

The defendant was convicted of unlawfully selliigofol to an intoxicated person,

contrary to s13 of the Licensing Act 1872. On appee defendant contended that he
had been unaware of the customer's drunkennesshasdshould be acquitted. The

Divisional Court interpreted S.13 as creating aferafe of strict liability since it was

1411969] 1 All ER 347
15(1884) 13 QBD 207
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itself silent as to mens rea, whereas other offenceler the same Act expressly required
proof of knowledge on the part of the defendantvds held that it was not necessary to
consider whether the defendant knew, or had mefksawing, or could with ordinary
care have detected that the person served was.dfur&kserved a drink to a person who
was in fact drunk, he was guilty. Stephen J stated:

Here, as | have already pointed out, the objethisfpart of the Act is to prevent the sale
of intoxicating liquor to drunken persons, andsitperfectly natural to carry that out by
throwing on the publican the responsibility of detaing whether the person supplied

comes within that category.

4.5 ISSUES OF SOCIAL CONCERN

a. Is There Any Purpose In Imposing Strict Liability?
The courts will be reluctant to construe a sta@geimposing strict liability upon a
defendant, where there is evidence to suggest#site his having taken all reasonable
steps, he cannot avoid the commission of an offebee:
Sherras v De Rutzen [1895-9] All ER Rep 1167
Lim Chin Aik v R *® The defendant had been convicted of contraveningpraier
prohibiting in absolute terms, his entry into Sipgee, despite his ignorance of the
order's existence. In allowing the defendant's abp®rd Evershed expressed the view
that the imposition of strict liability could onhgally be justified where it would actually
succeed in placing the onus to comply with the ¢temthe defendant. If the defendant is
unaware that he has been made the subject of @n prohibiting him from entering a
country, the imposition of strict liability shoulde transgress the order would not in
anyway promote its observance. Lord Evershed stated
"But it is not enough in their Lordship's opinioreraly to label the statute as one dealing
with a grave social evil and from that to infer tttsdrict liability was intended. It is
pertinent also to inquire whether putting the ddBemt under strict liability will assist in
the enforcement of the regulations. That meansth®e must be something he can do,

directly or indirectly, by supervision or inspectjoby improvement of his business

1611963] 1 All ER 223.
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methods or by exhorting those whom he may be eggdect influence or control, which
will promote the observance of the regulations.ddslthis is so, there is no reason in
penalising him, and it cannot be inferred that kbgislature imposed strict liability
merely in order to find a luckless victim."

b. Classification Of Strict Liability Offences

In Sherras v De Rutzen (1895 Wright J stated that apart from isolated andeswe

cases like bigamy and abduction of a girl undetegr, the principal classes of strict

liability may perhaps be reduced to three:

* One is a class of acts which are not criminal in @al sense, but are acts which in
the public interest are prohibited under a peng@ty, the sale of adulterated food:
Roberts v Egerton, 1874)

* Another class comprehends some, and perhaps alicpwisancesR v Stephens
(1866) where the employer was held liable on indictmentd nuisance caused by
workmen without his knowledge and contrary to higeos.

» Lastly, there may be cases in which, although tloegeding is criminal in form, it
is really only a summary mode of enforcing a cwght (eg, seeHargreaves v
Diddams (1875 as to a bona fide belief in a legally impossitdigt to fish).

But, except in such cases as these, there mushnieral be guilty knowledge on the part

of the defendant, or of someone whom he has plisiplace to act for him, generally, or

in the particular matter, in order to constituteodfience.

c. Examples of Acts imposing strict liability in Uganda are;

» The Traffic and Road safety Act, 1998 s.35 e.gpawson shall drive any class of
motor vehicle, trailer or engineering plant on adanless he or she holds a valid
driving permit or a valid learner driving permit..

» Trading with the Enemy Act cap 364. s.2, any peratwo trades with the enemy
within the meaning of the act commits an offensérafing with the enemy and is
liable on conviction to imprisonment for a term eateeding 7 years.

* Firearms Act Cap 299 any person found in possessianfirearm without a valid

firearm certificate is guilty of an offense
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* The Liquor Act cap 93, s.2 no person shall selidiganywhere in Uganda unless he
or she is licensed to do so by a licensing authariider the act

» Penal code Bigamy, s.153, defilement s.129(1) amggn who unlawfully has sexual
intercourse with a girl under 18 commits an offerag®luction s.126

* S.129 of the Penal Code (Amendment) Act 2007. Aerg@n who performs a sexual
act with another person who is below the age ofel8s, commits a felony known as
defilement and | son conviction liable to impriscemhfor life.

d. How is a particular offense to be recognised as onef a strict liability
nature?
The absence of a word or phrase imputing a reqeintrof a mental element such as
knowingly, intentionally, recklessly is consideragry important, but it is not a
determining factor. There are cases where mensigéden required to be proved where

no such word was used in the statutory provision.

Cases:

Warner v MPC [1968] 2 All ER 356 (the first strict liability case to reach the House
of Lords)

Alphacell v Woodward [1972] 2 All ER 475

Smedleys Ltd v Breed [1974] 2 All ER 21

R v Howells [1977] 3 All ER 417

R v Lemon; R v Gay News Ltd [1979] 1 All ER 898

PSGB v Storkwain [1986] 2 All ER 635.

Abdallah v R 1964 E.A 270

4.6 VICARIOUS LIABILITY

Vicarious liability, which is common in some area$ the law, refers to legal
responsibility for the acts of another or liabilftyr the acts of another. i.e, if a law holds
X responsible for Y’s actions, then X’s liabilitg said to be vicarious. In Criminal law,
vicarious liability may be intended to refer onlg tases that hold X criminally

responsible for Y’s conduct based on the relatignbbtween X and Y or sometimes the
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term may be used to describe X having liability Yos conduct even though X was not
at fault.

Under any definition, criminal law disfavours vigars liability. The general rule is that
one is liable only for one’s own actions and nattfte actions of others. Some authors
argue that vicarious liability and direct liabiligre confused. i.e. parents for example,
sometimes face criminal liability for allowing tmeminor children to use guns or
automobiles or to skip school. These crimes irgaad are examples of direct liability,
not vicarious liability because the statues exjhidiold the parent liable for the parent’s

own act (e.g negligently storing a weapon) or oiaiss

Criminal law doesn’t generally employ vicariousbligty because in many respects
vicarious criminal liability would violate eitherrdoth of two basic principles of the
criminal law. According to the first principle, tlaetus reus requirement, a person cannot
be guilty of a crime unless the persons’ guilty dwct includes a voluntary act or
omission. By holding a person liable for the cortdat another, vicarious liability
undermines the principle of actus reus requiremdost as importantly, vicarious
liability may violate the second principle, thatingsinal liability must be based on
personal fault.

Therefore it may be right for one to conclude th@arious liability would often run
afoul of basic precepts that require an actus aeadsmensrea for criminal responsibility.

1. Vicarious Liability and Strict Liability distinguis hed

Vicarious liability should also be distinguisheadrfr the closely related concept of strict
liability. Under strict liability, the defendant rauengage in prohibited conduct, but the
separate requirement that the defendant has ay guiltd- some degree of fault is
removed. Vicarious liability, in contrast dispensesth the requirement that the
defendant engage in the prohibited conduct, inskedding the defendant liable for the

conduct of another. For example a law holding Xl&afor selling alcohol to Y, a minor,
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even though X reasonably believed Y was over 2ppsas strict liability. A law holding

W, X’s employer, liable for X’s sale to Y imposegarious liability.

Laws can and sometimes do impose strict and vigarl@bility simultaneously- for
example a law that held W liable for X’s sale tmaor even though W and X had taken
reasonable precautions to avoid such sales. Homawves can also impose either kind of

liability separately.

A statute may require mensrea and yet impose aganiesponsibilityOr it may impose
strict liability without imposing vicarious liabtl. i.e being in possession of a firearm

without a license.

2. Vicarious liability operates generally on two pringples

* Where the master delegates a duty imposed upoomitm a servant.
» Secondly where a master is held liable becausenduth are done physically by the

servant, may in law be the masters acts.

4.7 THE DELEGATION PRINCIPLE

Where a statute imposes a duty on a particulaopeesg the holder of a justices’ license
and that person delegates the performance of #tetsty duty to another, he may be
held liable for breaches of it committed by theedgite, even though mensrea is required.
The mensrea of the delegate is sufficient to impiabdity on the delegator for breach of

the duty which is imposed on him and him alone.

A good illustration of the application of this pciple may be found in the case of;
Allen v Whitehead'”; Under the Metropolitan Police Act 1839, s.44, iais offense to
‘knowingly permit or suffer prostitutes or persons of notoriously bad character to meet

together and remain in a place where refreshmeatsadd and consumed’

1711929] ALL ER 13
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D the occupier of a café, while receiving the pgesofof the business, didn’t himself
manage it, but employed a manager. Having had aimgfrom the police, D instructed
his manager that no prostitutes were to be allowembngregate on the premises and had
a notice to that effect displayed on the walls. \iiéted the premises once or twice a
week and there was no evidence that any misconthait place in his presence.
Subsequently on eight consecutive days a numb&owfen known by the manager to be
prostitutes met and remained on the premises bat@pen and 4 am, indulging in
obscene language. It was held by the divisionattdbat D’s ignorance of the facts was
no defense. The act of the servant and his memsgeaboth to be imputed to his master,
not simply because he was a servant, but becaaseadhagement of the house had been

delegated to him.
In the case of/ane v Yiannapouloug®

The respondent was the holder of a restaurantdeceh condition of the license was that
liquor should not be sold except to persons takimenls. The restaurant was on two
floors. While the respondent was on one floor, cmtichg the business of the restaurant,
a waitress on the other floor sold liquor to custosrwho had not ordered a meal. The
waitress had been instructed to serve liquor oalgcustomers ordering a meal. The
respondent didn’t know about the sales.

A charge of knowingly selling intoxicating liquas persons to whom he was not entitled
to sell, contrary to section 22 of the Act was dssed by the justices. The prosecution
appealed and its appeal was dismissed on the grthatdthe respondent had not

delegated to the waitress the management of thirdsass

In this case the court stated that there had beatelegation of authority in the sense in
which the word has been used in various casesubeda this case the licensee was
himself controlling the premises and had givendiiastructions to the persons in his

1811964]3 W.L.R 12
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employment (including the waitress who served theadr) that these terms had to be

strictly observed.

There was no delegation and therefore the mastéd cmt be held liable for the breach

of his servant.

It should be noted that if the licensee’s delegatb-delegates his responsibilities, the
licensee is liable for the sub-delegate’s acts heuis not liable for the acts of an inferior

servant to whom control of the premises has nat be¢egated.

In the case oR v Winson'®, The appellant was a director of a company whichemha
club and the holder of a justices’ on license ispeet of the club. It was a term of the
license that liquor should not be sold to anyone wad been a member for less than 48
hours. Liquor was sold in breach of this term. A& tmaterial times the club was run by a
manager appointed by the managing director. Thelmpp who also held licenses in
respect of three other premises, visited the chlip occasionally. He was charged under
s.161 (1) of the licensing Act.

Where there is true delegation then the knowledgbe servant or agent becomes that
of the master or principal. Where a man wholly abbsé@imself leaving somebody else in
control, he cannot claim that what has happenedappened without his knowledge if

the delegate has knowingly carried on in contrawenf the license.

Lk at the case of Linnett v Metropolitan police Conmissioner® Lord Goddard in this

case said;

‘The point doesn’t depend merely on the fact that relationship
of master and servant exists; it depends on thehact the person

who is responsible in law as the keeper of the &ous the

1911968] 1 ALL ER 197

20[1946] KB 290
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licensee of the house if the offense is under itensing act has
chosen to delegate his duties, powers and authimrisomebody

else’.

When an absolute offense has been created by mariia then the person on whom a
duty is thrown is responsible whether he has dédelgar whether he has acted through a
servant; he is absolutely liable regardless of iatgnt or knowledge or mensrea. The
principle of delegation comes into play, and ordynes into play , in cases where though
the statute uses words which import knowledgentani, nevertheless it has been held
that a man cannot get out of the responsibilitidsctv have been put on him by

delegating those responsibilities to another

4.8 WHERE THE SERVANT'S ACT IS THE MASTER’S ACT IN LAW

The master will be held criminally responsible those acts that may be committed by
the servant where those acts are in law deemee tacts of the master. This mostly
arises where the offense is one of a strict ligbilature. i.e where selling is the central
feature of the actus reus, under acts like the ¢latpods act cap 82. A sale under the
sale of Goods Act consists in the transfer of prigpm the goods from A to B and the
seller in law is that person in whom the propenty the goods is vested at the
commencement of the transaction. Therefore whedsgyace sold by a shop assistant, the
seller is the owner of the goods, the employethdf goods are sold with a false trade
description, it is the owner of the shop who hasad them, even if he is on holiday at a
Miami Beach in florida at the time. Of course has ha mensrea, but if the offense is one
of strict liability, that will not help him. He wibe held to have committed the offense.

In the case o€oppen v Mooreé; D owned six shops, in which he sold American hams.
He gave strict instructions that these hams weilgetalescribed as breakfast hams and
were not to be sold under any specific name ofeptefcorigin. That is to say, they must
not be described as Bristol, Bath, Wiltshire or aogh title bust simply as breakfast

hams. In the absence of D, and without the knovdeafghe manager of the branch, one

211898] 2 QB 306
44



of the assistants sold a ham as a scotch ham. Dcovadcted under the Merchandise
Marks Act of selling goods to which any false traldscription is applied.

It cannot be doubted that the appellant sold tme imaquestion, although the transaction
was carried out by his servants. In other wordswae the seller although not the actual
salesman. The appellant had committed an offenssedling under a false trade

description.

4.9 PARTIES TO A CRIME

Section 19 of the Penal Code provides:

(1) When an offence is committed, each of the follg persons is deemed to have taken
part in committing the offence and to be guiltytbé offence and may be charged with
actually committing it—

(a) every person who actually does the act or mkee®mission which constitutes the
offence (Principal offender);

(b) every person who does or omits to do any acthfe purpose of enabling or aiding
another person to commit the offence;

(c) every person who aids or abets another persoammitting the offence.

(2) Any person who procures another to do or omild any act of such a nature that if
he or she had done the act or made the omissiaacthe

or omission would have constituted an offence @ndniher part, is guilty of an offence
of the same kind and is liable to the same punisth@g if he or she had done the act or
made the omission.

Two distinct classes of parties can be identifiesl ‘arincipal offenders’ and
‘accomplices’. A principal offender is one who tegually committed the offence while
the accomplice is the one who has helped in some Wae accomplices are further
divided into abettors / counsellors or procurefée difference between counselling and
procuring on the one hand from aiding and abetimghe other is that the former occur

before the act is committed while the latter ocauthe scene of the crime. However, an
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accomplice may aid the commission of an offencsupplying the necessary equipment,
not withstanding that he is not at the scene ofdtmme. He may procure means to
procure by endeavour. Lord Widgery CJ in the cA€e’s reference NO 2 of 1977
observed that you procure a scheme by setting mseé that it happens and taking
appropriate steps to produce that happening. éncdise the accused surreptitiously laced
a friend’s drink with a double measure of alcolkolpwing that the friend would shortly
be driving home. The friend was convicted of demkdriving. The accused was
charged as an accomplice of the offence. The judde acquitted the accused on the
grounds of no case to answer. The court of appeldl that this submission should not
have been allowed. It stated that the accompli@etsn procuration must be the cause in
fact of the commission of the offence by the pteii.e. in this case the amount of
alcohol supplied must be shown to have taken tlecipte blood to alcohol levels
beyond the legal limit for driving. The court fuethheld that as regards procuring there
was no requirement to prove agreement or consaegasding the commission of the
offence.

5. AIDING

This involves helping in the commission of an offere.qg. if X is committing a burglary
and Y is standing on the building watching for g@pple who could be coming, Y may
be described as aiding in the commission of buygbar X. If a man X commits the

offence of rape upon D while Y holds D, Y woulddiding X.

5.1 ABETTING

This implies encouragement like counselling. Isudficient that the principle should be
aware of the encouragement. There is no neediephat the principle could not have
committed the crime but for being abetted by theoawplice. There is no need to prove
any consensus between the parties.Wilcox V Jeffrey*?, the proprietor of the
publication entitled ‘Jazz illustrated’ who had tigh reports of musician Cole Man
Hawkins arrived in UK and attended the concertwloich Hawkins delighted the crowd

by getting upon on stage and playing his instruntéet growing account of which

#2[1951] 1 ALL ER 464
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appeared in ‘Jazz illustrated’. Hawkins had bembiflden under the Aliens’ Order of
1920, from taking any erupt in the U.K. The Defenddwas convicted of aiding and
abetting Hawkins in the contravention of the Alie@sder of 1920. On appeal it was
held that as it had been an illegal act for Hawkmplay and as the applicant clearly
knew this was illegal, his payments for a ticket @resence on the concert were an

encouragement to commit this illegal act.

5.2 PRELIMINARY OR INCHOATE LIABILITY

An inchoate offence is one that is "committed byndoan act with the purpose of
effecting some other offence” (G. Williams, Textkad Criminal Law). It is committed
when the defendant takes certain steps towardscdh@mission of a crime. Unlike
liability for secondary participation in a crimé,i$ unnecessary that the main offence be
committed.

The taking of certain acts towards committing dl*faffence (e.g. theft) may render the
actor liable for one or another of the “inchoatef {incomplete”) offences — conspiracy,
incitement or attempt. Note that the labels “indebar “incomplete” are misleading.
Each of the “inchoate” offences is complete inlitsend possesses elements of actus
reus and mens rea. It is the full offence thahc®mplete.

The key question you should be asking in conneatith each offence is “why is this
conduct being criminalized™?

* Forms of Preliminary offences:
There are 3 preliminary offences i.e. incitementspiracy and attempt.
There are three main inchoate offences - incitepmmspiracy and attempt - and the

nature of the requisite steps that need to be te&gas with each:

. With incitement the defendant must have triegpéosuade another to commit a
crime.
. With conspiracy at least two defendants must fagreed to commit a crime.
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. With attempt the defendant must have tried to manthe offence and have got

relatively close to achieving this objective.

* Incitement
This refers to intentionally instigating a persancommit a criminal offence. This is
provided under section 21 of the Penal Code. Utidersection, a person who incites
another commits an offence. Whether an incitemesticcessful or not, such a person is

punished. A person commits an offence of incitermérgn he does the following;

a) Influences the mind of another to commit a crintme has to prove that the
suggestion from the inciter has reached the minthefincitee. There is no need to
provide evidence that the incitee acted from thggeation. SeRace Relations Boad V
Applin® In this case the accused conducted a campaigmsagdie white families
fostering of black children and had been chargetth wiciting the commission of an
offence under the Race Relations Act of 1968. LIbethning stated that to incite means
to urge or spur on by advice, encouragement orupsigsn and not otherwise. The

measreanust be the intention to influence, not necesgaricommit the crime.

b) Write or speak some word. This may be in form stiggestion, proposal, persuasion
or even a threat. In theory it is possible for espa to incite millions of others to commit
an offence through a Newspaper or a TV broadéast.exampleR V Mostthe accused
was convicted of incitement to murder after publigha Newspaper article inciting
certain readers to rise up in a revolutionary fertrend kill their respective heads of
state. Incitement may be express or implied. Thé&y be through an advert to the
public. It is important to note that the inciterhemust be communicated. There can be
no incitement of any person unless the incitememetiner by words or written matter,

reaches a person who it is said, is being incited.

%3(1973) 1 QB 81.
48



5.3 INCITEMENTS

i) ACTUS REUS
The actus reus of incitement is the act of persigadincouraging or threatening another
to commit a crime. See:
Race Relations Board v Applin®* The defendant members of the 'National Front' had
conducted a campaign against a Mr and Mrs W (aendatiple) fostering black children.
They had written threatening letters, distributedutars and held public meetings in an
attempt to persuade the married couple to stoetiost black children. The RRB sought
a declaration that the defendants' acts were uolawider s12 of the Race Relations Act
1968, which makes it unlawful to discriminate i ghublic provision of services, and an
injunction restraining them from inciting a persgondo an act which was unlawful under
the 1968 Act.
It was held, by the Court of Appeal (Civil Divisipthat the defendants had 'incited’ Mr
and Mrs W, within s12 of the 1968 Act, to discriie unlawfully. The word 'incite’ in
s12 was not limited to advice, encouragement osyaesion of another to do an act but
included threatening or bringing pressure to bear e person. Accordingly the
defendants, bringing pressure to bear on Mr and\WM1® take white children only, had
'incited’ them to do so. It followed that, sincevituld have been unlawful discrimination
under the Act for Mr and Mrs W to take white chédronly, it was, by virtue of s12,
unlawful for the defendants to incite them to do so

If the person incited agrees to commit the crim&hlare liable for conspiracy. If the
incitee actually commits the crime, the incitor Ivbe liable as an accomplice to the
complete offence. The mere incitement of anothecammit an indictable crime is a
common law misdemeanor, whether the incitementicgsesssful in persuading the other
to commit, or to attempt to commit the offence ot.nf the offence incited is actually

committed, then the inciter becomes an accessofyréoghe fact to the felony or

misdemeanour or as a principal as the case may be.

See. S. 21(1) of the PCA- the punishment for tlogtan of an offence punishable with

death is 10 years imprisonment.

2411973] 1 QB 815
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5.4 MENS REA

As in the case if an accessory before the fachust be proved that the incitor intended
that as a result of his persuasion, the incitekbsithg about the crime.

See: Invicta Plastics Ltd v Cldére. The defendant had advertised a device with a
photograph showing a view of a speed restrictign,simplying that it could be used to
detect police radar traps. It was not an offencewin one of these devices, but it was an
offence to operate one without a licence. In comfig the company's conviction for
inciting readers of the adverts to commit breadfethe Wireless Telegraphy Act 1949,
the Divisional Court held that the mens rea invdlvet only an intention to incite, but

also an intention that the incitee should act up@nincitement.

Generally, the incitee must know of the facts thmtke the conduct incited criminal.
Hence, a defendant can only be guilty of incitenterttandle stolen goods if the incitee
knew or believed the goods in question to be stdldowever, the incitor might still be

guilty of attempted incitement here.)

See: R v Curr [1968] 2 QB 944.

If an innocent incitee actually committed the crintiee incitor could be liable as a
principal offender acting through an innocent agehtit is capable of being so

committed.

5.5 IMPOSSIBILITY

There can be liability for incitement to commit tinepossible only if the commission of
the crime was possible at the time of the inciteimdinis irrelevant that the crime incited
is impossible of commission. If D incites E to atf@ to steal from a pocket which D
knows to be empty, he is asking E to do an actchvim the circumstances known to D,
will amount to the misdemeanour of attempt. As dtenaf fact, he is inciting to E to
commit that misdemeanour, and there seems to lweason why he should not be held
liable in law for inciting to attempt.

% [1976] RTR 251
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See: R v Fitzmaurié®:.

The defendant's father had asked the defendamtctaitr people to rob a woman on her
way to the bank by snatching wages from her. Thiendlant approached B and
encouraged him to take part in the proposed robdégnknown to the defendant, no
crime was to be committed at all; it was a plarhisf father's to enable him to collect
reward money from the police for providing falséomnation about a false robbery. The
defendant was convicted of inciting B to commitlveby by robbing a woman near the
bank. He appealed against conviction on the grabatdwhat he had incited had in fact

been impossible to carry out.

The Court of Appeal dismissed the appeal. It wakl hbkat (1) At common law
incitement to commit an offence could not be corteditwhere it was impossible to
commit the offence alleged to have been incitedcofdingly, it was necessary to
analyse the evidence to decide the precise offerinteh the defendant was alleged to
have incited and whether it was possible to continait offence. (2) Since at the time the
defendant encouraged B to carry out the proposkdery the defendant believed that
there was to be a wages snatch from a woman owdneto the bank, and since it would
have been possible for B to carry out such a rohlibe defendant had incited B to carry
out an offence which it would have been possilileatathan impossible for B to commit.
It followed that the defendant had been rightly\doted.

5.6 CONSPIRACY

This is covered under Section 390-392 of the P€oale. This occurs when any person
agrees with any other person/persons that a cafirsenduct should be pursued which
will necessarily amount to or involve the commissad any offence / offences by one or
more parties to the agreement, if the agreemenaised out in accordance with the
intentions. In short, conspiracy consists an agesg between 2 or more persons to
effect an unlawful purpose or a lawful purpose bjawful means. “Unlawful” should

in this case mean breaking the law, an immoraloaatausing a mischief. This was

%11983] QB 1083
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emphasized by Simon in the case Crofttandwoven Harris lweed Co. Ltd. V.
Vutch®’;. He stated that conspiracy when regarded as adsirthe agreement of two or
more persons to effect any unlawful purpose. Theesris complete if there is such
agreement. In most cases overt acts done in coasegwf the combination are available
to prove the fact of the agreement. The most ingmbrissue in cases of conspiracy is
whether the parties were always working togetheh whe union of mind with the

accomplishment of common purpose or common plan.

Conspiracy is simply an agreement to commit a cAime

In Crofter Hand Woven Harris Tweed Company Ltd vitdte [1942] AC 439 it was
stated that; ‘Conspiracy, when regarded as a crisméhe agreement of two or more
persons to effect any unlawful purpose... and theneris complete if there is such

agreement...’

i) Proof of Conspiracy
It can be proved by showing that; by the overt,abis accused persons pursued the same
object i.e. one performing one part and anotheliffarent part with a view of attaining
the same results. Section 10 of the Evidence Baiva the admission of anything said
by one of the conspirators against the other. aldte of one of the conspirators are taken
to be those of the other. However, this happensnwtihe acts or words are in a

furtherance of a common purpose.
So there must be proof of:-
M an agreement

(i)  which if carried out in accordance with therfias intentions

(i)  necessarily amounts to the commission ofiener

Categories of people who can be convicted of coasyi

27[1942] AC 432 at 439
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1. Persons who enter into conspiracy before itealye is achieved.
2. Persons who enter into conspiracy after its &tiom.
3. Persons who enter into conspiracy after thenofehas been committed.

It is important to note that a person can withdfeem the conspiracy by notifying the
others that he would no longer participate. Hetndasthis before the time of carrying
out the purpose of the crime. In order to escégdality of conspiracy, a person who

must take positive steps to show that he no lopg#icipates.

5.7 ACTUS REUS

There must be an agreement between at least twon®erThe parties must reach a stage
where they agree to carry out the commission ofoffence so far as it lies within their
power to do so. Once agreement is reached it neusbimmunicated between the parties.

However, see the limitation iR v Chrastny,?® it was stated

“An agreement to conspire at common law excludeseaagents between spouses
because the two are considered to be one. In SeeaMawiji v R *°it was stated that
the English rule that a husband and a wife couldceonmit conspiracy applied to all
marriages valid by the local law of the land, etfssugh such marriages are polygamous

or potentially polygamous.

In R v Chrastny, * The defendant had been convicted of conspiracyiplg a Class A
drug, and sought to challenge her conviction ongtteeind that the trial judge had erred
in law in directing the jury that, although the eleflant had only agreed with her husband
that the offence should be committed, s2(2)(a)hef €riminal Law Act 1977 provided
no protection where she had nevertheless knownhef éxistence of the other
conspirators. In dismissing the appeal, Glidewdllpointed out that the provision does

not enable a wife to escape liability simply byitekcare only to agree with her spouse,

%8(1973) 1 QB 81.
2923 E.A.C.A 609
30[1991] 1 WLR 1381
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even though she knows of the existence of othdresato the conspiracy. Only where
she remained genuinely ignorant of other partiesuch a conspiracy would s2(2)(a)

protect her.

5.8 MENSREA

In R v Anderson [1986] AC 27,the House of Lords held that it is sufficient tte
prosecution to establish, by way of mens rea, ttatdefendant had agreed on a course
of conduct which he knew would involve the comnussof an offence and that it was

not necessary to prove that he intended that ¢ob@mitted.

See: R v Anderson [1986] AC 2The defendant agreed for a fee to supply diamond
wire to cut through prison bars in order to enadm®ther to escape from prison. He
claimed that he only intended to supply the wire #men go abroad. He believed the
plan could never succeed. He appealed againsbhigation for conspiring with others
to effect the release of one of them from prisdainung that as he did not intend or
expect the plan to be carried out, he lacked tle=ssary mens rea for the offence of
conspiracy.The House of Lords dismissed the appeal. Lord Bristgted that beyond the
mere fact of agreement, the necessary mens réee @iriime is established if it is shown
that the accused, when he entered into the agréemtanded to play some part in the
agreed course of conduct in furtherance of theinahpurpose which the agreed course
of conduct was intended to achieve. On the factshefcase, the defendant clearly
intended, by providing diamond wire to be smuggdigd the prison, to play a part in the

agreed course of conduct in furtherance of theinahobjective.

In Yip Chiu-Cheung v R [1994] ALL ER

The defendant had entered into an agreement witmdercover police officer, whereby
the officer would fly from Australia to Hong Kongpllect a consignment of heroin from
the defendant, and return with it to Australiadure course, however, the defendant was
charged with, and convicted of, conspiring to icafih dangerous drugs. He appealed on
the ground that there could be no conspiracy asdisonspirator had been acting to

promote law enforcement, and that the officer'sppse had been to expose drug-
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trafficking. The appeal was dismissed by the Pi@guncil. Even though the officer
would have been acting courageously and from tls¢ demotives, it had nevertheless
been his intention, at the time the agreement wademto take prohibited drugs from
Hong Kong to Australia. If the agreement had beerteted he would have committed a
serious criminal offence. It followed that theredhHzeen a conspiracy and the defendant
had been properly convicted.

Lord Griffiths emphasised that a conspiracy requatleast two people who intended to

carry out the agreement which necessarily invothedcommission of the crime.

There must necessarily be two or more conspirasarghat if all other conspirators are
acquitted, the other remaining conspirator must besacquitted. But where A is charged
with conspiracy with B and others unknown to comanitoffence and there is evidence
that others in addition to those named were invchlvie may be convicted despite the

acquittal of B.

Problems arising from multi-party conspiracies veheome participants were convicted
and others acquitted were considered R:—v- Jame$§": the defendant and others
worked for a company, Harrovian, which needed fufmlsa major redevelopment
scheme. The prosecution alleged that over th@g&mom 1 January 1989 to 31 August
1990 the company was at the centre of a mortgagel fdesigned to extract borrowings
from banks and building societies on false base®rder to support the financial
demands of this scheme. James role, accordingnp Wwas mainly concerned with
putting a package together for the financing ofrédevelopment. Alternatively, his role
was to assist other company representatives inngewalith Harrovian's lenders and in
liaising with Harrovian's solicitor in relation tmrrowings generally. Some of the parties
to the fraud were convicted of conspiracy; otheesenacquitted; James was retried after
the first jury failed to reach a verdict regardihgn, and was convicted. The first
qguestion for the C/A was whether James’ convictieas safe, given that some other
alleged co-conspirators had been acquitted atittetrial. They HELD that it was, given

that the participation of the acquitted parties wad a condition precedent to the

%1[2002] EWCA Crim 1119
55



existence of a conspiracy. It was sufficient treahds’ had been proved to conspire with

other named persons.

It follows that there must be knowledge of the ¢niatity:-

R v Siracusa?, where the defendants conspired to import drugs @#nada via the UK
in secret compartments of furniture. There wasrédibly) some argument about the
defendant’s knowledge as to the precise drugs diinfee committed. It was HELD that
the defendant must know at the time of the agreéthan it involved the commission of
an offence, and that where the conspiracy was pmitrheroin, it was necessary to prove

an agreement to import heroin.

5.9 IMPOSSIBILITY
There can be liability for a conspiracy even thotlgére exist facts which render the

commission of the offence impossible.

6. ATTEMPTS

An attempt is an act done with intent to commitriane. It is done with series of acts
which would constitute its (offence’s) actual coresion if it were not interrupted.
When an act is done with intention of committingrame in a manner impossible, it is
not an attempt e.g. one cannot be charged wittlitampted murder if he fired unloaded
gun because the manner proposed for killing cakifiotHowever, there can be attempt

to commit a crime depending on the circumstancesaafse.

In Edward s/o Michael V R®, Edward Paul was charged with attempting to sell
diamond. He did not know that what he was trymgell were not diamonds, but pieces
of glass. Because he believed that what he wamgellas actually diamonds, he was

convicted of selling diamonds.

3211989] Crim LR 712 C/A
33(1948) I.T.L.R. 308
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iii) The Statutory framework
The Statutory framework is provided in sections,38%/ and 388 of the Penal Code Act
cap 120.
s. 386 of the Penal Code Act provides that;
(1) When a person, intending to commit an offemegins to put his or her intention
into execution by means adapted to his fulfilmemg manifests his or her intention by
some overt act, but does not fulfil his or her imtiien to such an extent as to commit the
offence, he or she is deemed to attempt to conmaibffense.

(2) It is immaterial-

a) except so far as regards the punishment, whélleeoffender does all that is
necessary on his or her part for completing themsion of the offence or whether the
complete fulfilment of his or her intention is pested by circumstances independent of
his or her will, or whether the offender desistdsf or her own motion from the further
prosecution of his or her intention;

b) that by reason of circumstances not known tooffender it is impossible in fact
to commit the offence.

The prosecution must prove that the defendant catednan act which was "more than
merely preparatory”. This is a question of facttfor jury to decide.

According to Lord Lane CJ in R v Gullefer (1990)etoffence is committed when the
merely preparatory acts come to an end and thendaf¢ embarks upon the crime
proper. When that is will depend upon the factang particular case.

See:

R v Gullefer (1990) 91 Cr App R 356

R v Jones (1990) 91 Cr App R 351

R v Campbell (1991) 93 Cr App R 350

Attorney-General's Reference (No 1 of 1992) [1992]All ER 190

R v Geddes [1996] Crim LR 894
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R v Tosti and White [1997] Crim LR 746
R v Toothill [1998] Crim LR 876
R v Nash [1999] Crim LR 308.

6.1 THE ACTUS REUS IN ATTEMPTS

The actus reus of attempt cannot be defined witstime precision as the actus reus of a
substantive offence. The question of what is a@efit actus reus in cases of attempt has
given constant trouble. The difficulty is to diginsh between acts of preparation and

the actual attempt. It is obvious that there maynamy steps towards the commission of

a crime which cannot properly be described as t@mgt to commit it.

Look at such a scenario; D intending to commit aday buys a gun and ammunition,
does target practice, studies the habits of hisinvjcfinds a suitable place to lie in
ambush, puts on a disguise and sets out to takeisuposition. These are all acts of

preparation but they could not properly be desdrieattempted murder.

D takes up his position, loads the gun, sees kiswviapproaching, raises the gun, takes
aim, puts his finger on the trigger and pulls ier@inly he has now committed attempted
murder. But he might have been interrupted at amy of the stages described. The
guestion is; At what stage had he gone far enoaghi conduct to be described as an

attempt?

Intent has been described as the principal ingnedié the offence of attempt. It is
however not the only ingredient. Something must dome to put the intent into
execution. The question is, HOW MUCH? The law Hasgs tried to distinguish mere

acts of preparation from attempts.

The law on attempts is to the effect that the &t to be sufficiently proximate to the
complete offence. The only settled rule of commen vas that if D had done the last
act which, as he knew, was necessary to achievecdinsequence alleged to be

attempted, he was guilty. Every act preceding st bne might quite properly be
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described as preparatory. It should be noted tbatl preparatory acts are excluded;
only those that are merely preparatory. i.e th@sss’s crooking of a finger although
preparatory may not be said to be merely preparatdrhether the act is merely

preparatory is a question of fact.

In R v Robinson; **The appellant was a jeweller who had insured lnisksagainst theft.
One day, he concealed some of it in his premigas himself up with a string and called
for help. He told the policeman who broke in thathad been knocked on the head and
his safe robbed. The safe was open and empty. ide‘tteey have cleared me out’. He
valued the jewellery at £1,500. The police man wassatisfied with the story, so he
took him to the station and searched his premiBesy found the jewellery concealed in
a recess at the back of the safe. The appellanittadnthat he had insured hi stock for
£1200 and that he had staged the burglary withesv \to making a claim. He was

convicted of attempting to obtain the money bydglsetences and appealed.

On appeal, he was acquitted of attempting to obtaimey by false pretence on the
ground that his act was remotely and not immediatainnected with the commission of
the intended crime. He could have been gquilty of aatempt if he had actually
communicated the burglary to the insurance commard filed a claim. The appellant

was merely preparing the evidence to support & falstence which he never made.

Acts remotely leading towards the commission of ¢hime are not to be considered as

attempts to commit it, but acts immediately conedatith it are.
“Acts which are more than merely preparatory”
The main area of doubt is the extent to which tefemdant must commit the actus reus

of the full offence. In the case Bf v Gullefer®, Gullefer jumped on to the track at a

greyhound racing stadium and waved his arms inralelistract the dogs during the

34[1915] KB 342
%[1990] 1 WLR 1063
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running of a race. He later admitted that he hogped the stewards would declare no
race so that he would recover from a bookmakersthke he had placed on a dog that
was losing. He was convicted of attempted thefhisfstake from the bookmaker and
appealed to the court of appeal.

The question for the judge to decide was whetheret was evidence on which a jury
could reasonably come to the conclusion that tiiendent had gone beyond the realm of

mere preparation and had embarked on the actuahwsion of the offence.

The defendant interrupted a greyhound race. Hetewyasy to stop the race so that he
could recover his stake money. He got no furthemtistopping the race: stewards
apprehended him and minds turned towards how tcerhék actions criminal. He was

convicted of attempted theft of the stake money,itowas HELD on appeal that, as he
had not tried to claim the money back, he had adye acts preparatory to the
commission of the full offence. He had jumped otft® track in an effort to distract the

dogs, which in his turn he hoped would have theatfbf forcing the stewards to declare
‘no race’ which would in turn give him the opporitynto go back to the bookmaker and
claim his £18 he had staked. There was insufficgrdence for it to be said that he had,

when he jumped on to the track, gone beyond mexgapation.

In the case oR v Campbelf®, where the defendant was arrested in front ofst pffice
carrying an imitation gun and a threatening noted Hhe done more than merely
preparatory acts? HELD, that it would be difficati uphold a conviction for an
attempted robbery where the accused had not arat/#te place where the crime was to
be committed — here, inside, rather than outsidd”ibst Office, as robbery requires proof
of the use/threat of force. Each case would depmnds’ facts. The conviction was

guashed.

Gullefer was applied in:-

3% [1990] 1 WLR 1063
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R v Jones’, where the defendant was convicted of attempteddenutHe appealed,

claiming that, though he was pointing a sawn-offtghn at the victim, since he needed
to perform three further acts - (a) removing thietyacatch of the shotgun (b) putting his
finger on the trigger and (c) pulling the triggeto-complete the full offence, his acts
were merely preparatory. The C/A emphasized thatthrect approach was to give the
words of the statute their natural meaning; thedsdmore than merely preparatory” did

not mean the "last act within his power". The appees dismissed.

In this case Jones got into a car driven by hisestress’s new lover, Foreman. He was
wearing overalls and a crash helmet and carryifgg containing a loaded sawn-off
gun. He had bought the gun a few days earlier. sJpoited the gun at foreman and
said; ‘you are not going to like this’. Foreman lgvad the end of the gun and, after a

struggle, escaped unharmed.

It was stated that clearly his actions in obtainthg gun, in loading it, putting on his
disguise and in going to the school could only égarded as preparatory acts. But once
he had got into the car, taken out the loaded guihpainted it out at the victim with the

intention of killing him there was sufficient evidee to convict for attempted murder.

This approach was followed in:-

AG’s Reference (No 1 of 1993%: the defendant had attacked the victim, a person
known to him for several years. The evidence suggdethat he was too drunk to
penetrate the victim, and there was doubt as tahehdie had tried fully to do so. The
trial judge directed an acquittal, and the AG pasedfollowing question for the C/A:-

“Whether, on a charge of attempted rape, it isimoent on the prosecution, as a matter
of law, to prove that the defendant physically mfiéed to penetrate the woman's vagina

with his penis.”

3711990] 3 All E.R. 886 C/A
3 1993] 2 All E.R 190
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The Court ruled that it was not. Lord Taylor CJatbt

“It is not, in our judgment, necessary, in orderagse a prima facie case of attempted
rape, to prove that the defendant with the requiisitent had necessarily gone as far as to
attempt physical penetration of the vagina. Ituiisient if there is evidence from which
the intent can be inferred and there are proveslwbich a jury could properly regard as
more than merely preparatory to the commissiomefaffence. For example, and merely
as an example, in the present case the evidenttee ofoung woman's distress, of the
state of her clothing, and the position in whiche slwas seen, together with the
respondent's acts of dragging her up the stepriog his trousers and interfering with
her private parts, and his answers to the polefejtlopen to a jury to conclude that the
respondent had the necessary intent and had dasevhich were more than merely

preparatory. In short that he had embarked on cttmgnithe offence itself.”

6.2 WHICH FACTS DO AND WHICH DO NOT CONSTITUTE THE ACTUS
REUS OF ATTEMPT?

s. 386(2) a) It is immaterial whether the offendees all that is necessary on his or her
part for completing the commission of the offermewhether the complete fulfillment of

his or her intention is prevented by circumstanandsependent of his or her own motion.

i.e it can make no difference whether the failuwecomplete the crime is due to a

voluntary withdrawal by the offender, the intenientof the police or any other reason.

In R v Taylor® On a charge of attempted arson, the facts proved that i) the accused
bought a box of matches; ii) he approached a halystéth matches in his pocket, and
iii) he bent down near the stack and lit a matchiclv he extinguished on perceiving that
he was being watched. Held: (i) and (ii) were nsuficient actus reus but for (iii) the

accused could be convicted of attempted arson.

39(1859) 1 F & F 511
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Taylor had approached the stack of corn with thenition to set fire on it and lighted a
match for that purpose but abandoned his planratinfg that he was being watched. He
was guilty of attempting to commit the offence.

In R v Dhalla s/o Ismail *°

The accused deliberately and knowingly made ogefatceipts and had them signed by
representatives of native authorities. The receigse false in that they purported to
show that the accused had supplied 700 mattrestsdfed with kapok when in fact they
were stuffed with cotton, an inferior and less exgpee article. On these facts it was held
that the accused could be convicted of attemptinglitain money by false pretences

from the native authorities.

Attempting the “impossible” crime is an offence:-
S.386(2)(6) of the Penal Code Act.

It is immaterial that by reason of circumstances koown to the offender it is

impossible in fact to commit the offence.

It was thought at one time that there could be aroviction for an attempt to do an act
which was impossible. This was ofcourse an errdaw So if D attempts to break open
the front door of a bank, using an implement whehtterly inadequate for the purpose;
if he attempts to poison P, using a dose whiclhrdgdo weak to kill anyone, if he tries to
deceive P into giving him money by a false repres@n about a matter as to which P
happens to know the truth, in each of these cdmething attempted is impossible, yet a

conviction for an attempt to commit it would be peo.

These are cases of failure, where, if the defendadt succeeded, he would have
committed a crime. The defendant in these casemdstto steal, murder and obtain

money by false pretences. D has an objective Bhdugh he uses inadequate means to

4020 K.L.R 59
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achieve it, the objective were the circumstancege hbeen different would have
constituted the complete offence.

For example, D shoots at what he believes to b&hPimtent to murder him. In fact he is
shooting at a block of wood. If he had achieveddbresequence intended, he would have

been guilty of murder. He is guilty of an attempt.

In the case oR v Shivpuri [1985] 1 All ER 143 H/L,

The appellant was arrested by customs officialslevim possession of a suitcase. He
admitted that he knew that it contained prohibitkdgs. Analysis showed that the
material in the suitcase was not a prohibited druigvegetable matter akin to snuff. The
appellant was convicted of attempting to commit tifeence of being knowingly
concerned in dealing with and harbouring prohibidedgs. It was HELD that he could
be guilty of the attempted offence, even though roession of the full offence would
have been impossible (reversing Anderton —v- R1&8%] AC 560 H/L).

6.3 CAN AN ACCUSED BE GUILTY OF AN ATTEMPT WHERE HI S
OBJECTIVE IS IN FACT NOT CRIMINAL?

Examples:
* A man sees an umbrella and resolves to steal itakes it and carries it away and
finds out that it is his own.

» D, who believes his wife A to be alive, goes thloagceremony of marriage with B.
In fact, A was run over by a bus and killed fivenotes before the ceremony. Is D

guilty of attempted bigamy?

* D has sexual intercourse with a girl whom he beleto be an imbecile. She is in

fact not an imbecile. Is he guilty of an attemph&wve intercourse with an imbecile?
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In each of these cases D has mensrea. If the liadi9een as he supposed them to be,
there would have been an actus reus and D would baen guilty of the complete
crime, but in each case, an essential ingredienthefcrime is missing. In fact the

commission of the crime in all these cases is irsides.

There is a distinction between the group of casespossibility first considered above
and the former. In the first group, if he had sec=xl, he would have committed a crime
would have been committed. In the second group keweif the defendant had

succeeded, he wouldn’'t have committed a crimel at al

Where D succeeds in his objective and where thétrissthe actus reus of no crime, it is
thought that there can be no conviction for anngpite In these cases, the actor succeeds
in doing the precise thing that he sets out to H®.accomplishes his objective. The
transaction is complete and it is not a crime. €ha® cases neither of failure nor of a

proximate step towards the successful commissi@ooime.

1) The mens rea of attempt

The basic principle is that the defendant must hatended to commit an offence. This
seems to require that s/he intend to commit tHeofténce which was in fact attempted.

At common law:-

R v Mohan*!, where the defendant drove his car at a policemaffect an escape. He
was charged with attempting to cause bodily hartiéoofficer. The trial judge directed
the jury that they could convict if they were stigid either (i) the defendant deliberately
drove the car in the way he did, realising thathsddving was likely to cause bodily
harm, or being reckless as to whether such harnidamicaused. He was convicted and

appealed. HELD, that to prove an attempt it wagssary to prove a specific intent:-

41[1975] 2 All ER 193 C/A
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. a decision to bring about, in so far as @sliwithin the accused's power, the
commission of the offence which it is alleged theewsed attempted to commit, no
matter whether the accused desired that consequénus act or not" per James LJ.

Conviction quashed.

It follows from this that to prove an attempt to naher, it is necessary to prove an intent
to kill, and an intention to cause grievous bodigrm will not suffice. This was

confirmed in:-

R v Walker & Hayles*’, where the defendants had dropped a man from a fioior
balcony. He survived, and the defendants were eldangth attempted murder. The trial
judge directed the jury that the prosecution hagrtave that the defendants recognised
that there was a “very high degree of probabilityat death would occur. They were
convicted and appealed. It was HELD that a Nedsigke direction was preferable, but
what the trial judge had said was close enoughicpéarly as he had stressed that it was

necessary to prove an intention to Kkill.

The Mens Rea for Aiding and Abetting an Attempt

R V O'Brien*®, where the defendant was convicted of aiding aredtialg an attempted
murder. He appealed on the basis that he could bealguilty if he knew that the
principal intended to kill. HELD, that this was rexi. The defendant was guilty of aiding
and abetting an attempted murder where he foresatwdeath or grievous bodily harm
might have resulted from the common plan beingi@drout, and the jury were satisfied

that the principal was guilty of attempted murder.

2) Punishing attempts

S. 388 PCA,

“2[1990] Crim LR 44 C/A
3[1995] Crim LR 734 C/A
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Where a person attempts to commit a felony of sukind that a person convicted of it
is liable to the punishment of death or imprisontrfen more than 14 years, is liable if
no other punishment is provided to imprisonmentdeven years. (note that attempt to

murder — sentence is life imprisonment s.204)

6.4 WITHDRAWAL

It is logical that, once steps taken towards thamogssion of an offence are sufficiently
far advanced to amount to an attempt, it can makeifierence whether the failure to
complete the crime is due to a voluntary withdralathe defendant, the intervention of
the police, or any other reason (Smith and Hogaimi@al Law, Eighth edition, p327).
See:

R v Taylor **

A. Proof of attempt

1. In order to be convicted of an attempt, the aedumust have done all the acts

tending to the commission of an offence.

R V Robinsorf1915) 2 KB 342.
Gerald Gwayambadd@ 970) HCB 156.

In Uganda Vs Maky1968) HCB 228, the accused threw down the comaidigirl and
threatened her with a knife. He used the knifetetar her underpants. Before he
undressed the girl, she got his penis and he coatidinbutton his trouser. It was held
that in order to constitute an attempt, there rhesévidence that the accused did or was

merely prevented from doing all the acts tendintheocommission of an offence.

44(1859) 1 F & F 511
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In Amon V Ugand®& the accused got hold of a girl, threw her dowre teer underpants

and just lay on top of her. He had not yet unimétbhis trousers but simply run away.
It was held that his act was mere preparation.

Mwandikwa s/o Mutisya V Rand R V Dahara s/o Isamefl0 KLR

6.5 CORPORATE CRIMINAL RESPONSIBILITY

There are 2 types of associations i.e. an incotpdrassociation and an unincorporated
association.  An unincorporated association is agberson under the law but an

incorporated association is a person and can coanimies like other persons.

A corporation is a legal person, distinct from fersons who are members of it. This
means that a corporation is capable of suing amagbgied in its own name. It is a
person in law. A corporation has no physical exisge it only exists in law so how can it
be held criminally liable for an offense if it has physical existence? It cannot act or
form an intention to commit an offense except tigtoiis members. Therefore, where the
corporation incurs legal liability let it be civir criminal, this liability will always in a
sense be vicarious because it is necessarily duihrough the acts of its members.

In criminal law, the corporation will be held to personally liable because the acts in
the course of the corporation’s business of thdeeos who control its affairs, and the
intentions with which those acts are done, are @eetim be the acts and intentions of the

corporation.

A corporation is not criminally liable for the aat$ its members or employees who are
not controlling officers, unless its an offensevtbich the rules of vicarious liability

considered above apply i.e if it is a case of sglin breach of a statutory provision. The

5(1971) HCB 362
6(1959) EA 18
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guestion that should always be considered is whetihe status of the individual

perpetrator is that of a controlling officer.

The acts of the controlling officers done withire tecope of their employment, are the
company’s acts, and the company is held liable,foiothe acts of its servants, but for
what are deemed to be its own acts. A controllifigcer of a company is that person
who controls and directs the activities of a compand these persons acting in the

company'’s business are considered to be the confpalttyis purpose.

There are certain existing limitations about tladility of a corporation.

It can only be convicted of offenses which are phable with a fine. These include most
offenses but exclude murder, manslaughter as &ipahor an accessory, because the
mandatory sentence is death or life imprisonmespeaetively. A corporation is also
incapable of being imprisoned. However nearly athes are punishable by a fine so this

is not a serious limitation on the scope of itbiligy.

There are other offenses which it is quite incovalgle that a controlling official of a
corporation should commit within the scope of hispboyment. i.e Bigamy, rape and

incest, defilement, etc

However, though a corporation could not commit bngas a principal, it might do so if
the managing director of an incorporated marriage@sary bureau were to arrange a
marriage which he knew to be bigamous.

The social purpose underlying corporate criminability is rather difficult to discover.
The basic principle underlying criminal punishmenthe punishment of perpetrators of

crime. So is it important to impose corporate cnahiliability at all?

B. There are several issues related to liability of gporations;
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Offences normally requitdensrea So the issue is how can a group of people have
mensre&d

Some crimes are personal e.g. murder and rape.isBue is ‘can a incorporation
rape’?

Whose act can make a corporation liable? i.@. mibist have committed a crime?

If a corporation is alleged to have committediene; how can it be brought to court?

If a corporation is convicted, how can it be igshed?

Under the Interpretation Act, the word person idindel to include any group,
association or body of persons or corporationserdfore ‘person’ includes any person
or company and associations. Therefore associatg@ms commit crimes and be

prosecuted.

6.6 LIABILITY

Since corporations are persons under the law, ¢kaycommit offences. Some statutes
specifically create offences for corporation e.gder the Company’s Act, a company
can commit an offence if it makes false statemeftds annual account. Under the
Weights and Measures Act, a company can commitfeamae if it uses misleading

measuring scale.

A corporation cannot be liable for a personal crieng. rape, bigamy, etc. However,
there are crimes of vicarious liability and henica servant commits an offence then the

company is liable.

Who is to be arrested when a company commits amodf? The law is that the summons
is directed to the Manager, Secretary or Directba company is convicted, usually it is
fined because it cannot be arrested or imprisoReW. ICR Haulage Ltd(1944) IER

691

a. How to Locate CorporateMensrea

70



1. While a corporation is charged with an offeneguiring proof of fault, the traditional
approach of courts has been to require the prasectd prove those who can be
regarded as directing minds of the company. #tased that the knowledge of someone
who was the directing mind or will or the ego ontre of personality of the company

could be attributed to the company.

This principle was illustrated in the caseTafsco Supermarkets Ltd V NatraSswhere
the defendant company was convicted under Secfioof the Trade Description Act of
1968. In this case, the company displayed a nusiggprice notice in the case of posters
which had been placed in a store window advertipenckets of washing powder for sale
at 25 and 11d. Those in stock were being retaite8b and 11d. The company sought to
rely on defence provided under section 24 of the tAahe effect that it had taken all
reasonable steps to prevent the commission of fleaae which had resulted from the

act.

In allowing the company’s appeal, the House of kdndld that a store manager, despite
being an employee of the company was in law, amgiBeson within section 24 of the
1968 Act i.e. he was not the embalmment of the @myp In locatingnensreawithin a
company, Lord Diplok observed that natural persares treated in law as being the
company for the purpose of acts in the course obitsiness including the taking of
precautions and the exercise of the diligence tadathe commission of criminal offence
is to be found by identifying those natural persoviso by the Memorandums and
Articles of Associations or as a result of actiaken by the Directors or by the company
in a general meeting pursuant the Articles, areusted with the exercise of the powers

of the company. Sedoore V 1 Bressel Ltd®

6.7 GENERAL DEFENCES
When a person is charged with a criminal offeneecdmn raise the following defences.

“7(1972) AC1 &3
“8(1944) 2 ALL ER 515.
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I. LACK OF JURISDICTION
Jurisdiction of courts in criminal cases is proddender sections 4 and 5 of the Penal
Code Act (Cap 120). According tection 4,the jurisdiction of the courts of Uganda
extends to every place within Uganda. This meaatatperson can only be convicted of
an offence which he commits within the boundari€dJganda. However, there are
exceptionsSection 4 (2provides that the courts of Uganda shall havesgliction to try
offences created under sections 23, 24, 25, 2and728 committed outside Uganda by a

Uganda citizen or person ordinarily resident in hidg

Section Xeals with offences committed partly within andtlyabeyond the jurisdiction.
Under this section, when an act which, if whollyndawithin the jurisdiction of the court,
would be an offence is done partly within and patieyond the jurisdiction, every
person who within the jurisdiction does any parsath act may be tried and punished in

the same manner as if such act had been done wittiy the jurisdiction.

II. THE DEFENCE OF ACCIDENT

According tosection 8(1) of the Penal Code person is not criminally responsible for an
act or omission which occurs by accident. An aatide an event which a reasonable
man in the shoes of the accused would not havedereas likely or probable. An act is
said to be an accident when the act by which daissed is done with the intention of
causing it and when its occurrence as a consequeErsrech act s not so probable that a
person of ordinary prudence ought under the cirtancgs in which it is done to take
reasonable precaution against. Qoninto Etum v. Ugandaf’ the supreme court held
that a person could not be held criminally liabte &n act or omission carried out
accidentally. However, a person accused may neixbaerated from criminal liability if

the accident was caused by negligence on his part.

4°s.C.Cr. No. 19/1989
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An example of an accident is where A shoots a tavgea rifle range but fires too high
and the bullet kills B out of sight behind the &t;,gA is not responsible for the death of

B, for the death is an accident.

IIl. THE DEFENCE OF NECESSITY
Necessity may be a defence under the followingionstances:
* Where a person is confronted with a choice of awd breaking the law and a person
has to choose between two courses; either to bhedlw or save property or life;
* Where a person reasonably believes that some lsamaviitable;
* And he reasonably believes that his act or omissionld avert greater harm.
An example is where a master of a ship makes agaillentry into a port as a result of a
storm, this is necessary for the preservation efubssel, the cargo and those on board;
or where a driver breaks the law on speed limtat@ an injured person to the hospital.
In R v Willer?® the accused had driven recklessly to escape frorovad of youths who
appeared to have intent to cause physical harnha@opassengers in his car; v
Conway’! the accused had driven recklessly to protect assgnger from what he had
honestly believed was an assassination attemotim cases, the Court of Appeal ruled
that the accused should have been permitted tdhputlefence of necessity before the

jury, given the apparent threat of death or boddym created by the circumstances.

In R v Bourne® the accused gynaecologist performed an abortioa poung girl who

had been raped. He had formed the opinion thatstlel die if permitted to give birth.
The accused was found not guilty of "unlawfully @udng a miscarriage” following a
direction from the trial judge to the jury that taecused did not act "unlawfully” for the
purposes of section 58 of the Offences AgainstPieson Act 1861 (of UK) , where he

acted in good faith, in the exercise of his clihjcagment.

The generally accepted position however is thaes&ty cannot be a defence to all

criminal charges. The court has to consider theunistances of the case including the

°0(1986) 83 Cr App R 225
°1[1988] 3 All ER 1025
2[1939] 1 KB 687, [1938] 3 All ER 615.
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gravity of the threat posed and the available mtim the accused. The leading cade is
v Dudley and StepherS.The accused and a boy were cast adrift in a lmifing a
shipwreck. The accused agreed that as the boy Ivesxig weak and looked likely to die
soon, they would kill him and eat him for as lorgythey could, in the hope that they
would be rescued before they themselves died ofattan. A few days after the killing
they were rescued and then charged with murder. jlithges of the Queen’'s Bench
Division held that the accused s were guilty of daurin killing the boy and stated that
their obvious necessity was no defence. The accwsed sentenced to death, but this

was commuted to six months' imprisonment.

Lord Coleridge CJ, having referred to Sir Matthewalés assertion (The History of the
Pleas of the Crown, 1736) that a man was not tacheitted of theft of food on account
of his extreme hunger, doubted that the defenceeoéssity could ever be extended to a
accused who killed another to save his own liféerAreferring to the Christian aspect of
actually giving up one's own life to save otheegher than taking another's life to save
one's own, he referred to the impossibility of csing between the value of one person's

life and another's.

The principles to guide the court in deciding wieetithe defence of necessity is to
succeed were stated in the cas®of Martin.>* In this case, the accused had driven his
stepson to work although he was disqualified fronidg. He claimed that he had done
this because his wife had threatened to commitdmiignless he did so, as the boy was in
danger of losing his job if he was late. The witedhsuicidal tendencies and a doctor
stated that it was likely that she would have earout her threat. The Court of Appeal
allowed the accused's appeal against his convicttamon-Brown Jstated that the

principles may be summarized thus:

%3(1884) 14 QBD 273
4[1989] 1 All ER 652
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‘First, English law does in extreme circumstane@gnise a defence of necessity. It
can arise from objective dangers threatening ticeissx or others in which case it is

conveniently called "duress of circumstances".

Secondly, the defence is available only if, fromodjective standpoint, the accused can
be said to be acting reasonably and proportionatetyder to avoid a threat of death or

serious injury.

Thirdly, assuming the defence to be open to thesent on his account of the facts, the
issue should be left to the jury, who should beat&d to determine these two questions:
(1) Was the accused, or may he have been, impellact as he did because as a result of
what he reasonably believed to be the situatiohategood cause to fear that otherwise
death or serious injury would result? (2) If so,ym&a sober person of reasonable
firmness, sharing the characteristics of the aatulsave responded to that situation by
acting as the accused acted? If the answer tothefe questions was yes, then the jury

would acquit: the defence of necessity would haaenbestablished.’

IV. IGNORANCE OF THE LAW
Undersection 6 of the Penal Codgnorance of the law does not afford any excuse f
any act or omission which would otherwise congtitah offence unless knowledge of
the law by the offender is expressly declared tabeelement of the offence. This is
expressed in Latin dgnorantia juris non excusaflhis implies that the defence of not

knowing the law is not allowed or applicable.

The rationale behind the doctrine is that if igmme were an excuse, persons charged
with criminal offenses, they would merely claim yhevere unaware of the law in
guestion to avoid liability. The best justificatiofor this strict rule however is
expediency. It would otherwise be very difficultgmove that an accused person in every
case knew the law he violated. The qualificatiothe rule that ‘unless knowledge of the

law by the offender is expressly declared to belament of the offence’ is unimportant
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as there is no offence in the code or else wheliehndtates knowledge of the law as an
element of the offence.

Thus, the law imputes knowledge of all laws to maksons within the jurisdiction no
matter how transiently. Even though it would be asgible, even for someone with
substantial legal training, to be aware of evemy la operation in every aspect of a
state's activities, this is the price paid to eagtat willful blindness cannot become the

basis of exculpation.

In an old English case &.V Bailey? a sailor was convicted of contravening an Act of
Parliament which he could not possibly have knowgeesit was enacted when he was
away at sea, and the offence was committed befmenéws of its commitment could

reach him.

In Musa & Ors. v. R°® a Member of Parliament gave a public speech imdmstituency,
in which he allegedly told the audience that thmedy for cattle theft which was
common in the area was to raise an alarm whenewératheft occurred, track down the
thieves and kill them and that in the event peépled in a group they were acquitted in

court, or no action was taken against them by dwvegment.

The brief material facts of this case point to thet that as a result of this speech, an
alarm-group which was formed after the next cdttédt, searched out and killed various
individuals thought to be the thieves. Fourteerthef accused people were convicted of
murder.

On appeal to the Court of Appeal for East Afridawias argued on behalf of those
convicted that the killing was a result of the etfef the Member of Parliament’s speech
which created such intention in the minds of thpedlants, who were entitled to Kkill

cattle thieves, because in effect the governmenhshactioned it.

1800 R.& R.1
6 [1970] E.A 42 (CA)
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However, the Court of Appeal did not take on bo#i$ argument and rejected it
altogether, holding that the state of things reférfro must be a factual state and that a
speech by a Member of Parliament asserting inctlyréat the law had been changed so
that people could now Kill cattle thieves would mesult in a mistake of fact but in a

mistake of law which was no excuse for a crime.

Similarly, misunderstanding the law is not a deterlaR v Reid (Philip)>” a constable
saw the accused driving a car without a tax displdied on the windscreen. He stopped
the accused and questioned him about it. The dolest@ticed that the accused’s breath
smelt of drink. The constable asked the accusgordeide a specimen of breath. The
accused refused to provide a specimen stating ttleatconstable had no power to
administer a breath test except after an accidemere there had been a moving traffic
offence or where the constable had reasonable ¢auselieve from the manner of his
driving that the driver had been drinking. The asm was arrested and charged with
and convicted of failing, without reasonable excuste provide a specimen for a
laboratory test, contrary to section 3(3) of theaBdafety Act 1967 (of U.K). He
appealed contending, inter alia, that he had aredde excuse for failing to provide the
specimen. The Court of Appeal held that the faat the accused mistakenly believed
that he was not legally obliged to provide a specindid not constitute a 'reasonable

excuse' for refusing to do so.

ReadMangai v. R[1965] E.A 667
When does the law come to the knowledge of thempers
Under article 28 (12) of the Constitution of Ugandth criminal offences must be written

down and their punishment specified.

V. MISTAKE OF FACT
Undersection 9 of the Penal Coda person who does or omits to do an act under an

honest and reasonable, but mistaken, belief ireitence of any state of things is not

®7[1973] 3 All ER 1020.
77



criminally responsible for the act or omission hy @reater extent than if the real state of

things had been such as he or she believed ta exist

This in short means that when the accused comniitiedinlawful act, he was mistaken
as to a certain material fact or facts which negatiens realt must however not be a
mistake of law or the consequences of the act.

Read Leosoni Alias S/o Matheo v RL961] E.A 364

The defence of mistake of facts applies to matéfact and not law as mistake of law
affords no defence to criminal liability. The defenof mistake of fact to succeed the
person raising it must prove that the mistake of veas of such a character that had the
supposed circumstances been real, they would hawemed the alleged liability from
attaching to the person for doing what he did. Beeused cannot be excused from

liability if his conduct would still have been crimal and his mistaken belief been true.

It is important to note that the mistake must bedbme. Also the test of a reasonable
man must be applied. This test depends on themsstances of the case. The standard of
reasonableness varies with the circumstances @dtigsed. A mistake done by a village

boy can not be like a mistake of a boy who has gugwfrom town.

In R v. Sultan Maginga® the deceased person and a woman were lying icedfigld
after sexual intercourse. Sultan was going to gimesdrice against wild pigs. He saw
movement of grass and he called on to ask whetheas an animal or a person but there
was no reply. Sultan threw a spear and killed adruireing thinking it was a pig. The

charge against him was not sustained as the killiag a result of a mistake.

» Characteristics of a reasonable man

* Areasonable man behaves rationally, thinks finst then acts;

. He has sound judgment;
. He acts according to the standard appropriate o dicumstances of the
situation

%8 [1967] HCB 33
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. He is of average standing;

. He acts customarily i.e. like other members ofdbeamunity.
However, if nomens reas required with regard to one element of #utus reushen
even an honest and reasonable mistake with regatbat element will not negative
liability. For example, in the case Bf v Prince® the accused ran off with an under-age
girl. He was charged with an offence of taking @ ghder the age of 16 out of the
possession of her parents contrary to section 3aeDffences Against the Person Act
1861 (of UK). The accused knew that the girl wagh@ custody of her father but he
believed on reasonable grounds that the girl wadl 48. It was held that knowledge that
the girl was under the age of 16 was not requinegrder to establish the offence. It was
sufficient to show that the accused intended te thle girl out of the possession of her

father.

» Burden of Proof and Mistake of Fact
If a person raised the defence of mistake of faids upon him to adduce sufficient

evidence to satisfy the court that he had a mistakeoking at the facts. If he adduces
this evidence, the case will proceed as if thesfaetre true. The facts adduced must

convince court that he honestly and reasonablybedi the facts to be true.

VI. NECESSITY
Necessity may be a defence where the accusedfionted with a choice of evils and he
reasonably believes that some harm is inevitabte that he believes that his act or

omission would avert a greater harm.

The defence of necessity is a common law defenarend man is compelled by physical

force to go through the motions of an actus redbout any choice on his part.

Necessity will provide a defence where an actus redone to save life. In the casd~of
V West Berkshire AuthorityF, a female patient in a mental hospital ageds8fgered

%9(1875) LR 2 CCR 154.
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from a very serious mental disability. F had formeedexual relationship with a male
patient. Medical evidence was that from a psyciuiapoint of view, it would be
disastrous if she became pregnant. There wereusenigiections to all ordinary methods
of contraception. She was incapable of giving cohse a sterilisation operation. Her
mother acting as her next of kin obtained a dettarahat the absence of her consent

would not make sterilisation an unlawful act.

The house of Lords held that the operation wasubbdcause it was in the best interests

of the patient. It was necessary to save her life.

In the case of Bodkin Adarffs Devlin J directed the jury that there is no spedefence
justifying a doctor in giving drugs which shortefelin the case of severe pain. He went
on to say that if life were cut short by weeks amtis, it would be just as much murder
as if it were cut short by years. In September 1B92Nigel Cox was convicted of
attempted murder after he had administered potassidoride to a patient B, a 70 year
old woman in order to terminate the great pain fawhich she was suffering. B died
within five minutes of the injection. She had pleddvith Dr. Nigel to end her life. He
was not charged with murder because it was no lopgssible to prove the actual cause
of death.

Necessity provides no defence where an innocergopeis killed or injured by the
accused to prevent harm to himself. In the cage wBourne(supra), a reputable London
surgeon performed the operation of abortion up@irlanot quite fifteen years of age
who was pregnant as a result of rape by a sol@lez.burden was on the prosecution to
prove that the accused was not acting in good faiffreserve the life of the mother. The
accused was acquitted and it was stated that tsstovbe regarded as a case of necessity
in that the surgeon faced with the choice of taking life of the unborn child or of
preserving the physical and mental health of itsh@odecided to destroy the life not yet
in existence. In this connection, the penal codw/ides that a person is not criminally

responsible for performing in good faith and wigmsonable care and skill a surgical

0 [1957] CRIM LR 365
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operation upon any person for his benefit, or upominborn child for the preservation of
the mother’s life, if the performance of the openatis reasonably, having regard to the

patient’s state at the time, and to all circumstanaf the case..

But where it is a case of one man’s life or andghiére law has not conceded the right to
destroy a life in the interests of self preservati®herefore necessity doesn’t justify

murder

In the case oR v Dudley and Stepher®;Three men and a boy of the crew of a yacht
were shipwrecked and had to take to an open bdir A8 days in the boat, having been
without food FOR EIGHT DAYS and without water foix sdays, the two accused
suggested to the other man that they should lgllody and eat his body. The other man
declined to fall in with this plan but two daysdatthe accused killed the boy who was
now in a very weak condition. And unable to rebist didn’t assent to being killed. The
three men then fed on the boy’s body and blooddor days, when they were picked up
by a passing vessel and rescued. The jury foundlaccused would not have survived
if they had not acted as they did. They found that men would probably have died
within the four days had they not fed on the bdyxly and that the boy would have
probably died before them, and that at the timeilhhg, there was no appreciable

chance of saving life except by killing one for eth to eat.

The court found that the defence of necessity shoat be afforded in such cases. They
thought first that it would be too great a departirom morality and secondly that the
principle would be dangerous because of the difffcaf measuring necessity and of
selecting the victim. The seamen were convictedhofder but the death sentence was

later commuted to six months imprisonment.

Killing one that others may live will not afforde¢htaccused the defence of necessity. The

killing of one to save the lives of others cannefistified or excused.

61(1884) 14 Q.B.D
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At the inquest into the deaths caused in the Zemgjerulisaster of 1987. Evidence was
given that one man a corporal in the army and abeunof other people apparently
dozens of them were in the water and in danger@iwing, but they were near the foot
of a rope ladder up which they could climb to saf@n the ladder petrified with cold or
fear or both was a young man unable to move upandNo one could get passed him.
The corporal shouted at him for 10 minutes with effect. Eventually he instructed
someone else who was nearer to the young man totposoff the ladder. The young
man was then pushed off the ladder and he felltmtovater and as far as is known was

never seen again. The corporal and others weresdthlerto climb up the ladder to safety.

The question is whether the corporal and the othen could raise the defence of
necessity against the charge of murder and whektieeman who pushed him off the

ladder could raise the defence of superior orders.

The killing of the man was neither justifiable rexcusable. But because there was no
proof that the man was in fact killed, a convictmfmmurder could not stand. There must
be clear proof that a person was in fact killede Hilling of one to save the lives of

others cannot be justified or even excused.

VII. BONAFIDE CLAIM OF RIGHT

According to Section 7 of the Penal Code, a pelisonot criminally responsible in

respect of an offence relating to property if tloe @done or omitted to be done by the
person with respect to the property was done inetegcise of an honest claim of right
and without intention to defraud. Bonafide claimright is closely related to the defence
of mistake of fact only that in this case, the aeclis only mistaken in his belief that he
is entitled to claim some property. It is a defemtea charge relating to an offence
relating to property. The accused has to show hleatvas acting with respect to any
property in exercise of an honest claim of righd avithout intention to defraud e.g. a

person seizes the complainant’s property in orol@nforce payment of the debt.
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In Francisco Sewava v. Ugandf4 the appellant was acquitted on appeal when he had
been convicted of stealing doors and roofing malethat he claimed as his and which
claim he had put forward at his trial at his trinlwas held that however unfound the
claim might be, the appellant should not have lmEswvicted.

VIII. INSANITY
There are several statutes that deal with insamityganda and they include the
following:
. Mental Treatment Act, Cap 279;
. The Magistrates Courts Act, Cap 16; part Xl
. Trial on Indictments Act, Cap 23 part VI
. The Penal Code Act, Cap 120, sections 10 and 11

Under the Mental Treatment Act, magistrate, chiptdice and relatives play a part in
dealing with unsound minded persons. Under this jferson knows that another is of
unsound mind and unable to look after himself, pheson may inform the magistrate
about the condition of the mad person. The magesirserviews the person and if is
satisfied that the mad person needs treatment hédevsent to the hospital. However,
before sending him to the hospital, the magisthate to appoint the practitioners to
examine the person separately. If the practitionesgtificate is that the person is of
unsound mind the magistrate makes a reception todée mental hospital, entrusts the

person with a police officer who takes him to tloshital.

If a person is looking after a person of unsounddtie is required to report the matter to
the magistrate if he feels that he is unable tarobhat sick person who has become
dangerous to himself and to other persons. Thisim#eat a duty is imposed on all those
who look after mad people to report to the sameistrade if they become dangerous;
otherwise, it is unlawful to keep a person of umsbmind in the house without reporting

the same.

52 MB 60/66
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Under the Trial on Indictments Act and the MagigsaCourts Act, if such a person

commits an offence and the magistrate finds thas humable to follow the proceedings,

he is required to inquire into the matter of theused. If it is found that he is of unsound
mind, he must postpone the trial and send thedithe DPP to see which action to take.
Normally, he is sent to the mental hospital. Resionpf the case depends on the DPP.
Then if the magistrate he is still insane, he se¢hddile back to the DPP.

What happens where the accused he did what heedalibe he was insane?

In this case, Sections 10 and 11 of the Penal @pgé/. Section 10 puts a presumption
that is of sound mind, and was of sound mind attang which comes in question, until

the contrary is proved. However, Section 11 presithat a person is not criminally

responsible for an act or omission if at the tinh@l@ng the act or making the omission

he or she is through any disease affecting hiseorntind incapable of understanding
what he or she is doing or of knowing that he @ ahght not to do the act or make the
omission; but a person may be criminally respomesibt an act or omission, although his
or her mind is affected by disease, if that disehses not in fact produce upon his or her
mind one or other of the effects mentioned in ®estion in reference to that act or

omission.

An accused may have committed a crime when actuahne. This issue is covered by
the M'Naghten Ruleswhich although they deal with what they descialsansanity, it is
insanity in the legal sense and not in the medicasychological sense. The Rules were
embodied in replies given by the judges of that ttagertain abstract questions which
were placed before thenM{Naghten's Casé®. The accused in this case intended to
murder Sir Robert peele but instead killed theestatn’'s secretary by mistake. He
pleaded the defence of insanity. The basic préposiof the law are to be found in the
answers to Questions 2 and 3 raised at the tried:we

"... the jurors ought to be told in all cases thargunan is presumed to be sane, and

to possess a sufficient degree of reason to beomsgpe for his crimes, until the

contrary be proved to their satisfaction; and tbagstablish a defence on the ground

83(1843) 10 C & F 200
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of insanity, it must be clearly proved that, at tinee of the committing of the act, the
party accused was labouring under such a defagtasbn, from disease of the mind,
as not to know the nature and quality of the acivae doing, or, if he did know it,

that he did not know what he was doing was wrong."

The other rule stated M'Naghten's Cases that where the accused is suffering from
an insane delusion, he must be considered in tihe gasition of responsibility as if
the facts with respect to which the delusion exigtse real e.g. an accused will have
a complete defence of insanity if by reason of simdanity he is deluded into

thinking that a man is attacking him to take is Bind he kills that man.

> What Constitutes a Disease of Mind?

Whether a particular condition amounts to a dis@fske mind within the Rules is not a
medical but a legal question to be decided in atmwre with the ordinary rules of
interpretation. It seems that any disease, whiodyres a malfunctioning of the mind, is
a disease of the mind, and need not be a diseatieedfrain. It covers any internal

disorder, which results in violence and is likedyrécur.

In R v Sullivan® Lord Diplock explained that:
‘If the effect of the disease is to impair the filies of reason, memory and
understanding so severely as to have either ottimsequences referred to in the
later part of the M'Naghten Rules it matters notether the aetiology of the
impairment is organic as in epilepsy or functiooaivhether the impairment itself is
permanent or is transient and intermittent, proditleat it subsisted at the time of

commission of the act.’

In R v Kemp® the accused during a blackout, attacked his wife & hammer causing
her grievous bodily harm. The medical evidence stthat he suffered from arterial-

sclerosis, a condition which restricted the flow l6od to the brain. This caused a

64[1984] AC 156
5[1957] 1 QB 399
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temporary lapse of consciousness. Devlin .J rutatlfor the purposes of the defence of
insanity, no distinction was to be drawn betweesedses of the mind, and diseases of
the body affecting the operation of the mind. Alsb,was irrelevant whether the
condition of mind was curable or incurable, tramsitor permanent. The jury returned a
verdict of guilty but insane. Devlin J further s&ide law is not concerned with the brain
but with the mind, in the sense that "mind" is aetily used, the mental faculties of

reason, memory and understanding.’

» Who can Raise the Defence of Insanity

Usually, the defence is raised by the accused tim8®e High Court of Tanganyika in
R v. Mandi S/o Ngon84considered that it was questionable whether, éfénwere
permissible for the prosecution to raise the issugsanity in the course of the trial, it
was proper for the case to be presented at thetoassone in which the only verdict
asked for was that of guilty but insane.Rhillip Muswi S/o Musele v.°Rit was held
that as a general rule, evidence as to an accusedés of mind should be called by the
defence and not by the prosecution. Where the adcis however represented, the
interest of justice might require that the proseeushould call evidence as to his state of

mind.

> Proof of Insanity
According to section 10 of the Penal Code, evemg@eis presumed to be of sound

mind at any time which comes in question until ¢betrary is proved. Under section 11,
it is for the accused to setup the defence of igahhe prosecution is not allowed to
state that the accused did commit the crime bechesgas insane. The prosecution is
not allowed to adduce evidence of the accused. Bwergudge or magistrate is barred
from raising the issue of insanity. This is for tteason that if the accused denies having

committed the offence, the issue of insanity wdlgrejudicial to him.

66 [1963] EA 153.
67(1956) 23 EACA 622.
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The burden of proof of insanity is not beyond reedxde doubt. The accused is to prove
his insanity on a balance of probabilities. Theggar magistrate must ascertain that it
was most probable that the accused was insanestllglishes this on a preponderance of

evidence.

» Methods of Proof of Insanity
Courts can use two methods to prove insanity
1. Medical Evidence
Once the accused pleads insanity as his defencas meedically examined by a
psychiatric who gives evidence in court. Howevée evidence of the doctor is not
conclusive. The judge or the magistrate can refextvidence of the doctor. Hilis v.
R®® the East African Court of Appeal quoted the follogypassage of the judgment of
the English Court of Criminal Appeal R v. Rivett® with approval:

It is for the jury and not the medical men of whadr eminence to
determine the issue... the court will not usurpftivections of the jury, though it
may by virtue of the Criminal Appeal Act set asttle verdict if satisfied that no
reasonable  jury would have found a verdict ofitgm a particular case.
The jury, no doubt, had the opinion of the mediwan of undoubted integrity
and whose qualification none could question. Bull ldso the facts and the
undisputed facts of all the surrounding circumsgsnc. This is not a case where
a scientific witness can say with certainty, asaicase of bodily disease from
specific symptoms such as rash, a coma or othesigdlysigns that a disease
exists. The jury, have heard the indications tleatehled to medical witnesses to
the conclusions. They have also heard the othés fatating to the man and the
crime, that he knew he had done wrong is evidemhgetthe fact that he not only
told his friend what he had done and indicated ¢besequences that would
follow to himself, but gave himself up to the pelifor having committed murder.
Let it be assumed that he killed the girl on a sddnpulse; the jury of this

%8 [1965] EA 744 at 751.
934 Cr. App. R. 87
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country is satisfied that he was responsible, amglnot for this court to say that

he was not.

2. Examination of the Behavior of the Accused
This involves the examination of the behavior &f H#tcused prior to the commission of

the offence and contemporaneous to the commissiotneo offence. In the case of
Nyinge S/o Suwatu v R under the delusion that an inspector of police plagting his
death, the appellant killed him. He then surrendiéoethe police and stated that having
killed the inspector, | have come here to be kiletause they wanted my head.” The
issue was whether the appellant could raise thendefof insanity. Court held that if a
person under an insane delusion as to the existehdacts commits an offence in
consequence thereof is thereby excused but thatnswer depends on the nature of the
delusion. The statement that | have come here talled indicated clearly that he knew
that what he had just done was wrong and that berdingly not merely admitting a

justifiable killing such as killing by accident one in justifiable defence.

In the Kenyan case dfarioki v R, "*it was held that it is not always necessary toehav
evidence of a doctor if from the circumstances imcl the accused committed the crime
shows that he was insane and that the doctor nedtame been summoned. In this case,
the accused having been found guilty of arson leyfitst grade magistrate was also
found to have been insane as to be not resporfsiblés action. There was no medical
evidence as to the accused’s mental state in Agnén the crime was committed.
Medical evidence showed no signs of insanity fro@f &ay to date of the trial in

August.

The accused had been placed under the observatiarsaspected lunatic betweeri'31
January and ' February when he was discharged normal. The ovilyerce of the
accused’'s mental state at the time the crime wasngtted was that of the accused
himself corroborated by the defence witness whtedtthat she saw the accused at the

time of the crime behaving like a drunken man totteabout and that he was known in

0[1959] E.A 974
125 KLR 164
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his village as a man who has mad fits. It was kieddl medical evidence was not essential

to prove insanity.

IX. DIMINISHED RESPONSIBILITY
Diminished responsibility is a defence to murderclhif proven, reduces liability for
unlawful homicide from murder to manslaughterslbased on a general principle of our
criminal law that a person’s responsibility for amitting a serious offence should be
assessed in light of any substantial mental impaatmvhich that person suffered. The
central feature of diminished responsibility is #dstence of a mental disorder which
can be shown to have substantially impaired theiseas mental responsibility at the

time of the killing.

Under section 194 of theenal Codewhere a person is found guilty of the murder or of
being a party to the murder of another, and thetcsusatisfied that he or she was
suffering from such abnormality of mind, whethesigg from a condition of arrested or
retarded development of mind, or any inherent caosenduced by disease or injury, as
substantially impaired his or her mental respotisyidfor his or her acts and omissions in
doing or being a party to the murder, the courtlshake a special finding to the effect

that the accused was guilty of murder but with dished responsibility.

However, it is for the defence to prove that thespe charged was suffering from such
abnormality of mind. Given that the standard ofgbrehich the accused has to achieve
is the balance of probabilities, he will have tdaith cogent medical evidence as to his
condition. Where a special finding is made undesvabprovision, the court does not
sentence the person convicted to death but ordersoh her to be detained in safe
custody.
» Abnormality of Mind

An abnormality of mind is a state of mind which ttemsonable man would consider
abnormal. It is thus defined widely. The meaningh® phrase was considered by the

Court of Appeal irR v Byrne’? In this case, the accused had strangled a youmgawo

2[1960] All ER [1960] 2 QB 396.
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and then mutilated her body. He claimed he wasestilip an irresistible or almost
irresistible impulse because of violent pervertexusl desires which overcame him and
had done so since he was a boy. There was evideatée was a sexual psychopath,
and could exercise but little control over his @et. The defence of diminished
responsibility was rejected by the trial judge, @ne accused was convicted of murder.
The Court of Appeal allowed the accused’s appedhenbasis that the trial judge had
been wrong to exclude, from the scope of the defesituations where the accused was
simply unable to exercise any self-control over &agions. (This would cover the
irresistible impulse situation.) Lord Parker Cletia’
“Abnormality of mind”....... means a state of mind sdfelient from that of ordinary
human beings that the reasonable man would teafonibrmal. It appears to us to be
wide enough to cover the mind's activities in @llaspects, not only the perception of
physical acts and matters, and the ability to farmtional judgment as to whether an
act is right or wrong, but also the ability to esiee will power to control physical
acts in accordance with that rational judgment. &kgression 'mental responsibility
for his acts' points to a consideration of the eixte which the accused's mind is
answerable for his physical acts which must incladmnsideration of the extent of

his ability to exercise will power to control hibysical acts.

Whether the accused was at the time of the kilinffering from any “abnormality of
mind” in the broad sense which we have indictedvabs a question for the jury. On this
guestion medical evidence is no doubt of importabaéthe jury are entitled to take into
consideration all the evidence, including the amtstatements of the accused and his
demeanour. They are not bound to accept the meeladénce if there is other material

before them which, in their good judgment, confliatith it and outweighs it.’

Abnormality of mind arises from either a conditioharrested or retarded development
of mind, any inherent causes, disease or injurth®lgh this excludes drink or drugs, it
does cover disease caused by long term alcoholisirug-taking. Alcoholism is enough

if it injures the brain, causing impairment of juxgnt and emotional responses, or

3[1960] 2 QB 396 at 403
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causes the drinking to become involuntaryRIn Tandy’* the accused was an alcoholic
who had drunk much more than normal and then dedrger 11 year old daughter. She
did not claim that she could not stop herself frdrimking, and admitted that she was
able to exercise some control over her drinkingiatly. The trial judge withdrew the

defence of diminished responsibility. She appediad failed. The Court of Appeal

accepted that where a accused could show thatahesuffering from an abnormality of
the mind, that it was induced by disease (nameaighallism), and that it substantially
impaired her responsibility for her actions, thka tefence of diminished responsibility
would be made out. In the present case, the crdwinglcohol did not render the use of
alcohol involuntary - she was in control when steted voluntarily drinking, and that

therefore her state of mind was merely inducedieyaicohol.

The principles developed ifandy have been extended to other types of substance.abus

For example, long term use of heroine and cocaifieyi Sandersori?

ReadR v Shekang® The issue was whether deserted spouses or disappddvers or a

person in a state of depression can plead dimidistsponsibility.

The defence of diminished responsibility has atiowesr times been the subject of
controversy. Some have suggested that it is batieeaessary and undesirable to provide
for diminished responsibility as a partial defetcemurder. Others have criticised the
current legislative formulation of diminished resptbility on the grounds that it is out
of touch with medical notions of mental impairmetitat it generates a high level of

disagreement amongst expert witnesses, and tisabid complex.

X. INTOXICATION
Intoxication is as a general rule not a defenagritainal responsibility. Intoxication as a
defence is dealt with undeection 12 of the Penal Code Atinder this section, it is

provided that except as provided in this sectiagripxication shall not constitute a

7411988] 1 All ER 267.
5(1994) 98 Cr App R 325
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defence to any criminal charge. Intoxication shalla defence to any criminal charge if
by reason of the intoxication the person chargedhattime of the act or omission
complained of did not know that the act or omissi@s wrong or did not know what he
or she was doing and the state of intoxication eassed without his or her consent by
the malicious or negligent act of another persarthe person charged was by reason of

intoxication insane, temporarily or otherwise,ra time of such act or omission.

Evidence of intoxication negativingnens reais a defence only to crimes requiring
specific intent. But it is important to note thatdetinction has to be drawn between
being drunk and being intoxicated. A drunken mary mammit acts whilst under the
influence of drink or drugs that he would never caitnwhilst sober, but he will not be
able to raise the defence of intoxication if heewertheless, still capable of forming the
necessarymens reafor the crime with which he is charged. It wasessed inR v
Sheehan and Moorg’ that "a drunken intent is nevertheless an intelit.ls also
important to note that an intoxicated accused &swho is shown to have been incapable
of forming the necessarmypens readue to the effect of drink or drugs. fv Stubbs® it

was stated that the intoxication needed to be "egtygeme."

On the basis of the House of Lords decisioBRP v Majewski'® following the decision

in DPP v Bearg® self-induced intoxication can be raised as a defeto crimes of
specific intent, but not to crimes of basic intefstbasic intent crime is one where the
mens rea does not exceed the actus reus. i.ecthsea does not have to have foreseen
any consequence or harm beyond that laid downdratius reus; e.g. common assault,
battery, manslaughter rape etc. A specific intentvhere in theory the mens rea goes
beyond actus reus e.g. murder, grievous bodily hetanSelf-induced intoxication will
operate as a partial or complete defence to a oningpecific intent if the accused can
show that he lacked a specific intent due to thekdor drug. The effect of the accused

successfully relying on the defence will be to rlhis liability to the "lesser included"”

7[1975] 1 WLR 739
8(1989) 88 Cr App R 53
9[1977] AC 142
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basic intent crime. For example, in the case ofdayrthe accused's liability will be

reduced to that of the "lesser included" basicnihtgime of manslaughter. Where there
is no "lesser included" offence however, the acdus®uld be completely acquitted, as
would be the case with theft, burglary with intéatsteal, and obtaining property by

deception.

In DPP v Majewsk{", the accused had been convicted of various coliesirey actual
bodily harm, and assaults upon police officers. Bifiiences had occurred after the
accused had consumed large quantities of alcoltbtargs. The trial judge had directed
the jury that self-induced intoxication was notitatale as a defence to these basic intent
crimes. The accused was convicted and appealec¢asssiully to the Court of Appeal

and the House of Lords.

Lord Elwyn-Jones LC referred to the caseDdP.P v.Bear in which Lord Birkenhead
LC concluded that the cases he had consideredlishtahat drunkenness can be a
defence where the accused was at the time of feaa# so drunk as to be incapable of
forming the specific intent necessary for such esnhord Elwyn-Jones LGhen said
that before and since Beard's case, judges had tdke view that self-induced
intoxication, however gross and even if it produ@edondition akin to automatism,
cannot excuse crimes of basic intent. With crimésasic intent, as his Lordship
explained, the "fault" element is supplied by tleeused's recklessness in becoming
intoxicated, this recklessness being substitutedttie mens reathat the prosecution

would otherwise have to prove.

In case of intoxication, the court considers theduet of the accused before and after the
commission of the crime. IA-G for N. Ireland v Gallaghef®® the accused decided to
kill his wife. He bought a knife and a bottle of isky which he drank to give himself
"Dutch Courage”. Then he killed her with the knife subsequently claimed that he was
so drunk that he did not know what he was doingpassibly even that the drink had

81[1977]A.C 142.
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brought on a latent psychopathic state so thatdsimsane at the time of the killing. The
House of Lords held that intoxication could notebdefence in either case as the intent

had been clearly formed, albeit before the killiogk place. Lord Denning stated:

"If a man, whilst sane and sober, forms an intentakill and makes preparation for
it, knowing it is a wrong thing to do, and then gétimself drunk so as to give
himself Dutch courage to do the killing, and whdstink carries out his intention, he
cannot rely on his self-induced drunkenness adende to a charge of murder, not
even as reducing it to manslaughter. He cannotisayhe got himself into such a
stupid state that he was incapable of forming &aninto kill. So also when he is a
psychopath, he cannot by drinking rely on his selficed defect of reason as a
defence of insanity. The wickedness of his mindokeethe got drunk is enough to
condemn him, coupled with the act which he intenedio and did do.”

Sir Mathew Hale held that drunkenness may produtefect of reason in three ways:

a) It may impair powers of perception so that the matannot measure the
consequences of his actions as he would have ddweewere sober, nevertheless he
is held accountable as a reasonable man would bemwahk not befuddled by drink;

b) It may impair his moral sense but he is not allowedetup his self-induced want
of moral sense as a defence

C) It may impair his power if self-control but agaimat is not a defence.

He further stated that there are exceptions tcetgeseral propositions of the law.

a) If the particular offence charged requires a spegiftent, then drunkenness
which renders him incapable of forming that intisrén excuse;

b) If a man by drinking brings a distinct disease aohanso that he is temporarily
insane within the M’Naghten Rules, he has a defemcdne ground of insanity.

In the case at hand, the accused whilst sober wigesiag from a disease of the mind but
he knew what he proposed to do- to kill his wifed &e knew that it was wrong, then got
himself drunk and while drunk as a combination athbthe drink and mental disease, he
did not know that what he was doing was wrong. dékect of reason was induced by a
drink hence, he is guilty of murder.
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* Involuntary Intoxication

Involuntary intoxication is narrowly defined. A pen who knew he was drinking
alcohol could not claim that the resulting intotioa was involuntary because he
underestimated the amount of alcohol he was comspon the effect it would have on
him. InR v Allen® the accused had drunk wine not knowing that it @asemely strong

home-made wine. He then committed sexual offerfmaisclaimed that he was so drunk
that he did not know what he was doing. The CofirAjgpeal held that this did not
amount to involuntary intoxication. He was thusatesl as if he were voluntarily

intoxicated

Involuntary intoxication is confined to cases whéne accused did not know he was
taking alcohol or an intoxicating drug at all, asese his food or drink is laced without
his knowledge. In such cases, the House of LordR im Kingstod®> has held that
involuntary intoxication is not in itself sufficieno negative the necessary mental
element of an offence unless the intoxication shahat the accused could not form any
intent at all. In this case, the accused, who tetipphiliac homosexual tendencies, was
blackmailed by two former business associates wranged for another man, Penn, to
photograph and audio-tape him in a compromisingatiitn with a boy. Kingston and
Penn were charged with indecent assault. Sedatigsdvere found in Penn's flat when
it was searched and the prosecution claimed than Fed laced the boy's drink.
Kingston's defence was that Penn had also lacedrimk. His evidence was that he had
seen the boy lying on the bed but had no recotleatif any other events that night and

had woken in his own home the next morning.

The trial judge directed the jury that they shoalthuit Kingston if they found that
because he was so affected by drugs he did natdnde may not have intended to
commit an indecent assault on the boy, but thidteiy were sure that despite the effect of
any drugs he still intended to commit an indecestalt the case was proved because a

drugged intent was still an intent. The accused suayicted.

841988] Crim LR 698
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This direction was approved by the House of Loddswas held that provided the
intoxication was not such as to cause automatisrteimporary insanity, involuntary
intoxication or disinhibition was not a defenceat@riminal charge if it was proved that
the accused had the necessary intent when the saegeact was done by him,
notwithstanding that the intent arose out of cirstances for which he was not to blame.
However, the offence was not made out if the actwsas so intoxicated that he could
not form an intent. According tioord Mustill, the general nature of the present case was
clear enough. In ordinary circumstances the accsigemkdophiliac tendencies would
have been kept under control, even in the preseintte sleeping or unconscious boy on
the bed. The ingestion of the drug (whatever it\msught about a temporary change in
the mentality or personality of the accused whmhdred his ability to resist temptation
so far that his desires overrode his ability totoanthem. Thus the case was one of
disinhibition. The drug was not alleged to haveated the desire to which the accused

gave way, but rather to have enabled it to be selda

» Burden of Proof
The burden rests on the accused to provide sonderme of intoxication which can be
put before the assessors; the onus will then bi@prosecution to establish beyond all
reasonable doubt, that despite such evidence,dtiesed still had the necessangns
rea In R v Pordagé® the court held that the key question to be askas, waking into

account the accused's intoxicated state; did me fbe necessary specific intent?

Read

. R v Amin bin Abdalla(1942) 11 EACA 39
. R v Odima(1941) 8 EACA 29

. R v Mwita (1944) EACA 75

. Nyakite v R[1957] EA 322

8 [1975] Crim LR 575
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XI. SUPERIOR ORDERS OR OBEDIENCE TO ORDERS
As a general rule a person is not criminally resgade for an act or omission in
obedience to an order, which he is bound by lawh®y, unless the order is manifestly
unlawful. Obedience means compliance with an aitdtove command. In other words,
obedience is a duty. In some circumstances, obegliam orders of a superior may be

relevant in negatingnens rea.

There is little authority as to how far superiorders excuse a man of criminal
responsibility. The defence of obedience to ordarely affords any defence in English

law.

In Keighly v Bell®” it was confirmed that the better opinion is thatodficer or soldier
acting under the orders of his superior not beiegessarily or manifestly illegal would
be justified by his orders. However if an officar soldier unlawfully inflicts harm to
another person, he can not plead as a defenceynbetl he was acting under orders
from his superior officer. Of course if the ordarg not obviously unlawful, the inferior

officer may be able to raise a defence under s@nergl rule of law of superior orders.

If the public servant or inferior officer shows thee obeyed an unlawful order from his
superior under a reasonable but mistaken belief tiey were lawful, he may be
afforded the defence of superior orders. The iofefficer must show that there was an

obligation upon him to obey the directions of hiperior.
Persons in the navy, military or air force may fitlemselves in a difficult position if
superior orders are given to them to carry out sbimg which seems contrary to the

ordinary criminal law of the land.

In the case oblganda v Kadiri Matovu & Anor % Karokora Ag J held:

87(1866) 4 F & F
8 [1983] HCB 27
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only lawful orders of superior officers must be wbe by inferior officers, therefore a
servant would not be liable if he committed a crim®bedience of a lawful order from

his master.

In Magayi v Uganda®
Where an order is plainly unlawful, a person carstalter behind it to escape criminal

responsibility.

To what extent is a junior officer responsible thie unlawful act? If the order is
obviously illegal, is the junior officer protected?

This one depends on the order. Most examples ieddottliers and policemen in cases of
suppressing riots. liEdedey v Stat& the appellant an acting chief superintendent of
police of police led the mobile police force whiglas under him on a wide spread
assault and looting in order to recoup himself @ney stolen from his wife near the
market. He was convicted of assault and stealing. appeal, he argued that his
subordinate officers who took part in the raid amdo testified against him were
accomplices whose evidence required corroboratk@jecting the appeal, it was held
that it is wrong for the order to police officers assault and plunder innocent citizens

whom they had a duty to protect. It was manifestilawful to assault them.

XIl. IMMUNITY
This refers to the condition of being exempt froome liability. Instances of immunity
include the following:

* Presidential Immunity
The president under the Constitution of Uganda uadgcle 98 (4) can not be arrested
and tried for alleged offence

* Diplomatic Immunity
Under the Diplomatic Privileges Act, diplomats imd&hda cannot be arrested and tried

for any offence they commit. However, the diplormatst have committed the offence in

89[1965] E.A 667
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the course of performing his duty. If he commits tifence while not on his duties, he
can be declared be declaraderson non gratan which case he is given a period in

which he should leave Uganda.

Those who are protected include ambassadors, hmymmdssioners, heads of

international organisations and staff of embassigsinternational organisations. In case
of a serious offence, diplomatic immunity can beiwed only by the accredited

diplomatic agent of the country.

e Judicial Immunity
Undersection 13 of the Penal Cadeis provided that a judicial officer is not grinally
responsible for anything done or omitted to be doypéim or her in the exercise of his
or her judicial functions, although the act don@igxcess of his or her judicial authority
or although he or she is bound to do the act othtticbe done.

XIIl. SELF DEFENCE, DEFENCE OF PERSON, PROPERTY AND
PUBLIC INTEREST
According to section 15 of the Penal Code subjeinty express provisions in the Penal
Code or any other law in force in Uganda, crimiresponsibility for the use of force in
the defence of person and property is to be deteminaccording to the principles of
English law.
The ingredients of the defence of self defence werstated in the case bfganda v.
Dick Ojok **as follows;
a) There must be an attack on the accused
b) The accused must have as a result believed onn@aleogrounds that he was in
eminent danger of death or serious bodily harm.
c) The accused must have believed it necessary touseto repel the attack made
upon him.
d) The force used by the accused must be such for¢beaaccused believed on
reasonable grounds to have been necessary to pavesist the attack.

91[1992-93] H.C.B 54
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Under the principles of English law, the defence seff-defence operates in three

spheres. It allows a person to use reasonable force

a) Defend himself from an attack.

b) Prevent an attack on another person, R.g.Rosé? where the accused who had
shot dead his father whilst the latter was launghén murderous attack on the

accused's mother, was acquitted of murder on thengis of self-defence.

* Reasonable Force

The general principle is that the law allows onbasonable force to be used in the

circumstances and, what is reasonable is to beegudgthe light of the circumstances as

the accused believed them to be (whether reasowahbtet). In assessing whether the
accused had used only reasonable foroegd Morris in Palmer v R® felt that a jury
should be directed to look at the particular faatsl circumstances of the case. His

Lordship made the following points:

. A person who is being attacked should not be ergetd "weigh to a nicety the
exact measure of his necessary defensive action".

. If the jury thought that in the heat of the momém¢ accused did what he
honestly and instinctively thought was necessaey tihat would be strong evidence
that only reasonable defensive action had beemtake

. A jury will be told that the defence of self-defenwill only fail if the prosecution
shows beyond reasonable doubt that what the acaidedas not by way of self-
defence.

For excessive use of force not being a defenc#, ae@ R v Clegg [1995] 1 All ER 334

(fourth bullet fired at a car which did not stop atcheckpoint was not fired in self-

defence).

The issue of a mistake as to the amount of forcessary was considered by the Court

of Appeal in R v Scarlett:

92(1884) 15 Cox 540
93 [1971] AC 814
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In R v Scarletf* the accused sought to eject a drunken person liierpremises. The

drunken person made it clear that he was not gtmngave voluntarily. The accused

believed that the deceased was about to strikeamdnso he put his arms around the
drunk person's body, pinning his arms to his sitestook him outside and placed him
against the wall of the lobby. The drunken persalhifackwards down a flight of five

steps, struck his head and died. The jury wereciidethat if they were satisfied that the
accused had used more force than was necessahg ibar and that had caused the
deceased to fall and strike his head he was gafltynanslaughter. The accused was
convicted and appealed on the ground that he Hgr{eHteit unreasonably) believed the
amount of force he had used to evict the drunken fr@an his premises was necessary.

In allowing the appeal, Beldam LJ gave the follogvdirection for juries:

"They ought not to convict him unless they ares$atil that the degree of force used
was plainly more than was called for by the circtanses as he believed them to be
and, provided he believed the circumstances cétlethe degree of force used, he

was not to be convicted even if his belief was asomable."

Note that inR v Owing®® the Court of Appeal firmly denied th&carlettis to be
interpreted as permitting a subjective test in d@rarg whether force used in self-
defence is reasonably proportionate. The trueisutbat a person may use such force as
is (objectively) reasonable in the circumstanceleagsubjectively) believes them to be.

* A Duty to Retreat
There is no rule of law that a person attackedaand to run away if he can. A
demonstration by the accused that at the time @ienai want to fight is no doubt, the
best evidence that he was acting reasonably agdad faith in self-defence; but it is no
more than that. A person may in some circumstarmes without temporising,

disengaging or withdrawing; and he should have @dgdefencé® This statement was

94[1994] Crim LR 288
9 [1995] Crim LR 743
% Smith and Hogan, Criminal Law, 1996, p264.
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approved irR v Bird®’ In this case, the accused had been slapped ahdgpby a man.
She was holding a glass in her hand at the timeshedhad hit out at the man in self-
defence without realising that she still held thesg. The trial judge directed the jury that
self-defence was only available as a defence if dbeused had first shown an
unwillingness to fight. The Court of Appeal quashieel accused's conviction saying that
it was unnecessary to show an unwillingness ta tglal there were circumstances where
an accused might reasonably react immediately atbut first retreating. It was up to a

jury to decide on the facts of the case.

It is therefore, a matter for the assessors toddeess to whether the accused acted
reasonably in standing his ground to defend himselfwhether the reasonable man
would have taken the opportunity to run away.

* Imminence of the Threatened Attack
It is not absolutely necessary that the accusedttaeked first. Ad ord Griffith said in
Beckford v R%®"a man about to be attacked does not have to faaitis assailant to

strike the first blow or fire the first shot; cintistances may justify a pre-emptive strike."

In Attorney-General's Reference (No 2 of 1983)the accused made ten petrol bombs,
during the Toxteth riots after his shop was damaaedi looted, "to use purely as a last
resort to keep them away from my shop". The exjgeattack never occurred. He was
then charged with an offence under section 4(ihefExplosive Substances Act 1883 of
possessing an explosive substance in such circonogstaas to give rise to a reasonable
suspicion that he did not have it for a lawful abjdt was a defence under the terms of
the section for the accused to prove that he hddria lawful object. The Court of

Appeal held that there was evidence on which a foight have decided that the use of
the petrol bombs would have been reasonable forceself-defence against an

apprehended attack. If so, the accused had the déonla "lawful object” and was not

guilty of the offence charged. However, it was assd that he was committing offences

97[1985] 1 WLR 816
9 1988] AC 130
99[1984] 2 WLR 465
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of manufacturing and storing explosives contraryhi Explosives Act 1875. The court

agreed with the Court of Appeal in Northern Ireldndregan'®

that possession of a
firearm for the purpose of protecting the possessay be possession for a lawful object,

even though the possession was unlawful, beingowith licence. Lord Lane CJ said:

There is no question of a person in danger othtteriting his own immunity” for
violent future acts of his. He is not confined fis remedy to calling in the police or
boarding up his premises. He may still arm himéedfhis own protection, if the
exigency arises, although in so doing he may corothiér offences. That he may be
guilty of other offences will avoid the risk of aschy contemplated by the

Reference.'

XIV. DEFENCE OF PROPERTY

Under the Penal Code, it is unlawful to unlawfutyure, destroy and damage another’s
property. The issue is whether you can raise tliende of self defence in defence of
property. In the case ®larwa S/o Robin v R°* where the son-in-law went to claim his
cattle from his father-in-law and he killed himgetissue was whether the killing was
excusable or atleast reduced from murder to magistau Referring to the principles of
English common law, it was held that use of forceefence of property is an acceptable
defence but the force must not be excessive. The tirther held that in driving off the
cattle, the deceased was committing a trespasthéumheans adopted by the appellant to
resist the taking of the cattle seems to have te leen utterly out of proportion to the

tort which had been committed.

It can rarely, if ever, be reasonable to use defmlbe for the protection of property.
v Hussey'% the accused was barricaded in his room while aigllady and some
accomplices were trying to break down his door v@tehim unlawfully. The accused

had fired a gun through the door, and wounded drtheon. He was acquitted of the

190711972] NI 80
10111959] EA 660,
102(1924) 18 Cr App R 160
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wounding charge on the grounds of self-defencealt stated that it would be lawful for

a man to kill one who would unlawfully disposes hafrhis home.

It is important to note that today it would seerfficlilt to contend that such conduct
would be reasonable because legal redress woultVdiable if the householder were

wrongly evicted.

Thus, only reasonable force may be used. It woekdlrsclear, for instance, that despite a
common belief to the contrary, one is not at liped shoot dead a burglar wandering
around one's house if one does not fear for onals Ide (Clarckson and Keating,
Criminal Law, 1994, p301). IForrester,’*®it was held that a trespasser can plead self-

defence if the occupier of the house uses excefsive to try to remove him.

* Mistake as to Self-Defence
It is possible that the accused might mistakenlietse himself to be threatened or might
mistakenly believe that an offence is being conmaditby another person. On the basis of
R v Williams (Gladstonéf* andBeckford v R it would appear that such an accused
person would be entitled to be judged on the fastse honestly believed them to be, and
hence would be permitted to use a degree of fdraevtas reasonable in the context of
what he perceived to be happeningRrv Williams (Gladstong)a man named Mason
had seen a youth trying to rob a woman on thetsta@e had chased him, knocking him
to the ground. Williams, who had not witnessed ribigbery, then came onto the scene
and was told by Mason that he was a police off(edrich was untrue). W asked M to
produce his warrant card, which he was of coursblento do, and a struggle ensued. W
was charged with assault occasioning actual bddllym, and at his trial raised the
defence that he had mistakenly believed that M uvdawfully assaulting the youth and
had intervened to prevent any further harm. Thal fdge directed the jury that his
mistake would only be a defence if it was both brend reasonable. The Court of

Appeal quashed the conviction and held that thesext's mistaken but honest belief that

19311992] Crim LR 792
104(1984) 78 Cr App R 276
10511988] AC 130
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he was using reasonable force to prevent the cosionisf an offence, was sufficient to
afford him a defenced.ord Lane CJXaid:

In a case of self-defence, where self-defenceeptbvention of crime is concerned,
if the jury came to the conclusion that the accuselibved, or may have believed,
that he was being attacked or that a crime wasgb@mmitted, and that force was
necessary to protect himself or to prevent the erithen the prosecution have not
proved their case. If however the accused's alldgh@f was mistaken and if the
mistake was an unreasonable one, that may be arfobweason for coming to the
conclusion that the belief was not honestly held ahould be rejected. Even if the
jury came to the conclusion that the mistake wasraeasonable one, if the accused
may genuinely have been labouring under it, haigled to rely upon it.

198t was stated that it is a well established prims of

In the case oHan v R
common law that if persons quarrel and afterwaigist fand one of them kills the other,
in such a case if there intervened between therejuand the fight a sufficient cooling
time of passion to subside and reason to interghbsekilling is murder, but if such time
had not intervened, if the parties in their pasdmumght immediately upon the quarrel,
they went out and fought in the field (this deematbntinued act of passion), the killing
in such a case will be manslaughter only whetheptrty killing struck the first blow or

not.

* Burden of Proof
In all cases where the evidence adduced disclopedsble defence of self defence, the
onus is on the prosecution to prove that the accdggnot act in self defence. It is the
duty of the accused to raise the defence. The tnatgsor the judge considers the facts

as they are laid down in the evidence.

10691 EACA 276
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» Effect of the Defence of Self-Defence if Establistie

Where self defence has been established, the at@isequitted. For example, where a
person kills another in defence of himself, relasivany other person or his property,
such a killing is an excusable homicide. Howeveit is established that the accused
killed the deceased in self defence but the accused excessive force, he will be found
guilty of manslaughter.

Read Mengiv R[1964] EA 289

Yusufu S/o Lesso v R9 EACA 249

XV. IMMATURE AGE/ THE DEFENCE OF INFANCY
There is an irrebuttable presumption of law thathdd under 7years of age is not
responsible for any crime. There is also a reblgt@besumption of law that a child
under 12 years of age is not responsible for amgecunless it is proved that at the time

of committing the crime he had capacity to knowt thihat he was doing was wrong.

The distinction between the two is that for a childder 7 years, no offence can be
committed and no criminal liability can arise. Forchild under 14 but above 7 years,
liability may arise if there is evidence that tHeld knew or had capacity to know that
whatsoever he was doing was wrong. According tdiaee@8 of the Children Act, the
minimum age of criminal responsibility is twelveays. It follows that a father cannot be
held guilty of receiving stolen property from hensaged under 12 because the property
was not stolen in lawf’

In R v. F.C (Juveniléf®a boy aged 10 years found a wrist watch at a sviimisath and
took it home. His mother told him to take it bactdainstead the boy cut off the wrist
strap, put the watch in a box and took it to a stwogell it. The boy told the shop keeper
that he had been given the watch as a presenasthg had 2 watches already, he wanted
to sell it. When the shop keeper demanded a no#itteenticate his story, the accused
got a friend of his aged 14 years to forge one@nthe strength of the forged note, the

watch worth $8 was sold for $1. Because of theefadeds told by the accused as well as

197 See Walters v. Lunt, 53 Cr. App. R. 94.
%2 N.L.R 185
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the deceit practiced by him, the judge concluded the boy had capacity to know that
what he was doing was wrong and he was found goiltieft.

In case a child is charged, he has to be tried fgmaly and children court which has
jurisdiction to hear and determine cases againehilal except where the offence is
punishable by death or any offence for which adchsl jointly charged with a person
over 18 years of age. Under the Children Act, &akidefined as a person below the age

of 18 years.

* Proof of Age

It will seldom occur in Uganda that a birth ced#te can be produced but a relative of
the child might be able to provide evidence of pinecise age of the child or be able to
testify that the child was born on some date to titknown but which date can easily be
ascertained by the court because the witness nmangimme notorious national event and
adds that was when the child was born. The coust ngve to call medical evidence.
Whatever means of finding out the age of the clildised, the court has the duty of
judiciary determining and recording the age of ¢théd whenever it might be relevant,
and it always is so when a young child is chargeith wn offence. It is not merely
enough for the court to accept bindingly the agemgion the charge sheet. In most cases

this will only be a guess by the policeman.

Any reasonable doubt as to the age of the chitd Ise resolved in his or her favour and
it need hardly be said that if the capacity to krthat he or she ought not to do the act, at
the time that he or she did it, the child is eatitto be acquitted because the burden of
proving any additional essential ingredient, (wkiatehe charge might be) will not have

been discharged by the prosecution. No onus redtiseodefence.

XVI. COMPULSION/ DURESS
The general nature of the defence of compulsiothuoess is that the accused was forced
by someone else to break the law under an immethatat of serious harm befalling

himself or someone else, i.e. he would not havenaitied the offence but for the threat.
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Duress is a defence because "... threats of immedéesth or serious personal violence
SO great as to overbear the ordinary powers of humsistance should be accepted as a

justification for acts which would otherwise benaimal."

According to section 14 of the Penal Code, a persamt criminally responsible for an

offence if it is committed by two or more offendensd if the act is done or omitted only
because during the whole of the time in which ibéng done or omitted the person is
compelled to do or omit to do the act by threatstlom part of the other offender or
offenders instantly to kill him or her or do him loer grievous bodily harm if he or she

refuses; but threats of future injury do not excaisg offence.

* The Threat
The defence must be based on threats to kill gedimus bodily harm. If the threats are
less terrible they should be matters of mitigatimfy. For example, iR v Singh**° the
Court of Appeal held that a threat to expose theused's adultery would not be
sufficient grounds to plead duress.DRP for N. Ireland v Lynch**! Lord Simon stated
obiter, that the law would not regard threats feeeson's property as a sufficient basis for

the defence.

It is generally accepted that threats of violermcehe accused's family would suffice, and

in the Australian case d® v Hurley,**?

the Supreme Court of Victoria allowed the
defence when the threats had been made towardgthised's girlfriend with whom he

was living at the time.

The threats must be directed at the commission perticular offence. IR v Coles™?
the accused was charged with committing a numbesldderies at building societies. At
his trial he sought to adduce evidence that hedeéed under duress. The basis for the

defence was that he had owed money to money-lenvdesshad threatened him, his

199 Attorney-General v Whelan [1934] IR 518, per Mughan J (Irish CCA)
11011973] 1 All ER 122

11111975] AC 653

11211967] VR 526

113[1994] Crim LR 582
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girlfriend, and their child with violence if the mey was not repaid. The trial judge ruled
that the facts did not give rise to the defencéhasthreats had not been directed at the
commission of a particular offence, but to the ya@pant of the debt. The accused's
appeal against conviction was dismissed. It wag tiet the defence of duress by threats
was only made out where the threatener nominatecctime to be committed by the
accused. In the present case the threatener hexdted that he wanted the accused to
repay the debt, an action that, if carried out, Monot necessarily involve the

commission of an offence.

* The Test for Duress
The two-stage test for duress is containe® nGraham'*In this case, the accused (G)
lived in a flat with his wife and his homosexualdo, K. G was taking drugs for anxiety,
which made him more susceptible to bullying. K vaagiolent man and was jealous of
the wife. One night after G and K had been drinkimegvily, K put a flex round the
wife's neck, pulled it tight and then told G toeakold of the other end of the flex and
pull on it. G did so for about a minute and theemifas killed. Both were charged with
murder. The accused pleaded not guilty and satdhindad complied with K's demand
to pull on the flex only because of his fear of Ke judge directed the jury on the
defence of duress but the accused was convicteddCbrt of Appeal, in confirming the
conviction, laid down the model direction to be envto a jury where the defence of
duress was raised. This was subsequently approyetheéb House of Lords iR v
Howe*® The jury should consider: (1) Whether or not theused was compelled to act
as he did because, on the basis of the circumstaascbe honestly believed them to be,
he thought his life was in immediate danger. (Stibje test)
(2) Would a sober person of reasonable firmnessghshe accused's characteristics

have responded in the same way to the threatse¢ig test)

11411982] 1 WLR 294.
11511987] AC 417

109



The jury should be directed to disregard any ewdenf the accused's intoxicated state
when assessing whether he acted under duressuglitiee may be permitted to raise

intoxication as a separate defence in its own right

* Immediacy
The threat must be "immediate" or "imminent” in 8ense that it is operating upon the
accused at the time that the crime was committed. derson under duress is able to
resort to the protection of the law, he must dovgben the threat has been withdrawn or
becomes ineffective, the person must desist fromnaitting the crime as soon as he
reasonably can. As Lord Morris said PP for N. Ireland v Lynch'* the question is
whether a person the subject of duress could reabphave extricated himself or could
have sought protection or had what has been calleafe avenue of escape'.

* What is the position if the accused has an opportuty to seek help but fears

that police protection will be ineffective?

In R v Hudson and Taylaf*” two teenage girls committed perjury during thaltdf X.
They claimed that X's gang had threatened them lwéitm if they told the truth and that
one of them was sitting in the public gallery dagrthe trial. The accused were convicted
of perjury following the trial judge's direction the jury that the defence of duress was
not available because the threat was not suffigiantmediate. Allowing the appeals,
Lord Widgery CJ stated:

The threat was no less compelling because it coolde carried out there if it could be
carried out in the streets of the town the samétnibhe rule does not distinguish cases
in which the police would be able to provide effeetprotection, from those when they
would not. And that the matter should have beenttethe jury with a direction that,
whilst it was always open to the crown to shownt tthee accused had not availed

themselves of some opportunity to neutralize thieats, and that this might negate the

11611975] AC 653
11711971] 2 QB 202
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immediacy of the threat, regard had to be had & abe and circumstances of the
accused.

XVIL. LIMITATIONS
Duress is considered to be a general defencenmrai law, but there are a number of

offences in relation to which duress cannot beethss a defence:

a) Murder

Duress and murder is now governed by the Houseoodd. decision iR v Howe and

Others™*®in which it was held that duress would not be ladé to an accused who

committed murder either as principal or accomplicethis case, two appellants, Howe

and Bannister, participated with others in tortgrema man who was then strangled to
death by one of the others. These events wereteghben a second occasion but this time
it was Howe and Bannister who themselves strantjled/ictim to death. They claimed
that they had acted under duress at the orderm@ftlrough fear of Murray who,
through acts of actual violence or threats of yioks had gained control of each of the
accused. The House of Lords dismissed their appeamst conviction. Lord Hailsham

LC made the following points:

. Hale's Pleas of the Crown (1736) and Blackstonemmr@entaries on the Laws of
England (1857) both state that a man under duregktaather to die himself than
kill an innocent.

. If the appeal (and consequently the defence) wéyeved the House would also
have to say that R v Dudley and Stephens was badahich it was not prepared to
do). A person cannot be excused from the one tfpeessure on his will (ie, duress)
rather than the other (i.e., necessity).

. In the present case, the overriding objects ofctirainal law must be to protect
innocent lives and to set a standard of conducthvbrdinary men and women are
expected to observe if they are to avoid crimieaponsibility.

. In the case where the choice is between the tlofed¢ath or serious injury and

deliberately taking an innocent life, a reasonabén might reflect that one innocent

11811987] AC 417
111



human life is at least as valuable as his own atr of his loved one. In such a case a
man cannot claim that he is choosing the lesséwvofevils. Instead he is embracing
the cognate but morally disreputable principle thatend justifies the means.

. If a mandatory life sentence would be harsh on @aryicular offender there are
effective means of mitigating its effect - the ltrjadge may make no minimum
recommendation, the Parole Board will always cosrsal case of this kind, and the

prerogative of mercy may be used.

b) Attempted Murder

In R v Gotts'* the accused, aged 16, seriously injured his motigr a knife. In his

defence to a charge of attempted murder he claitm&dhis father had threatened to
shoot him unless he killed his mother. The triadge ruled that such evidence was
inadmissible since duress was not a defence toaugblarge. The accused pleaded guilty
and then appealed. The House of Lords held thadéfence of duress could not be

raised where the charge was one of attempted murdet Jauncy stated:

The reason why duress has for so long been statetd e available as a defence to a
murder charge is that the law regards the sanaftipyman life and the protection thereof
as of paramount importance. Does that reason appiytempted murder as well as to
murder? As Lord Griffiths pointed out [in Howe] ..n antent to kill must be proved in
the case of attempted murder but not necessartlyeirtase of murder. Is there any logic
in affording the defence to one who intends to Kilt fails and denying it to one who

mistakenly kills intending only to injure?

It is of course true that withholding the defenneany circumstances will create some
anomalies but | would agree with Lord Griffiths Rev Howe) that nothing should be
done to undermine in any way the highest duty efldw to protect the freedom and
lives of those who live under it. | can therefoes $10 justification in logic, morality or

law in affording to an attempted murderer the dedewnhich is held from a murderer.

11911992] 2 AC 412
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The intent required of an attempted murderer isemexil than that required of the
murderer and the line which divides the two is seidif ever, of the deliberate making
of the criminal. A man shooting to kill but missiagvital organ by a hair's breadth can
justify his action no more than can the man whe thie organ. It is pure chance that the

attempted murderer is not a murderer. ..."

* Burden of Proof
The accused bears the burden of introducing evelehduress and it is then up to the
prosecution to prove beyond reasonable doubt tietatcused was not acting under
duress. If a defence is established it will resulin acquittal.

ReadNasur Abdula v. UgandavB 142/70

XVIII. DOUBLE JEOPARDY
The general rule is that a person shall not begai twice under any law for the same

offence; S.18 Penal Code Act. Double jeopardy igpracedural defense and a
constitutional right which forbids the accused ®thed twice for the same crime. The
accused can pleaautrefois acquitor autrefois convigt meaning the accused has been
acquitted or convicted of the same offense. ArtR#e(9) of the Constitution provides

that a person who shows that he or she has begnblyia competent court for a criminal

offence and convicted or acquitted of that offesleall not again be tried for the offence
or for any other criminal offence of which he orestould have been convicted at the
trial for that offence, except upon the order @ugerior court in the course of appeal or

review proceedings relating to the conviction ayuattal.

The two defences of autrefois acquit and autreforsvict operate as a technical bar i.e.
objections made by an accused at the time heledcapon to plead the charges. Rrv.
Thomas?®’ it was held that an acquittal or a conviction byt with no jurisdiction is not

a bar to a subsequent charge; reason being sucfittacgr conviction is of no legal

conse

120(1949) 2 ALL ER 662
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